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Patent Protection in Biotechnological Sector:

An Ethical Dilemma
Dr. Mona Purohit?!

INTRODUCTION

The emphasis of technology is on inventions and development. The object of the
patent is to promote and protect inventor’s rights. The ethics and moral values that
demand humanitarian interests of society are some time adversely affected by it.
Patenting of Biotechnological material raises various issues including ethical one as
the subject matter of biotechnology is living matter and their use raises different
guestions and creates numerous problems. Fulfillment of criteria of inventiveness and
industrial application is sufficient to patent living organisms. In this way modified
gene can form patentable inventions. The dilemma combines two differing ideas i.e.
ethics and technique. The harmonization of these two differing ideas is the biggest
challenge.

The living subject like human or animals can be patented as the biotechnological
subject but regards to moral issues normally they are treated differently. Questions
arise whether human or animals require the same patent protection as other non-living
things? Are they different in scopes of morality? What do the international or national
laws and policiestell about this?

Biotechnology has attracted critics from religious and welfare groups concerning
animals, that experiments on animals is unethical and should not be granted on living
matter. Such concern is based on the concept that that we have no moral right to
unreasonably exploit our world. Prof Gardner has put: “ Our experience with animals
suggests that there would be a very real danger of creating serioudy handicapped
individuals if anybody tries to implant cloned human embryos into the womb.”

Such questions are likely to become increasingly pertinent, not only for the
international community but also for national policymakers. Industrial fundingisgrowing
for research and innovation in the biotechnological sector. The ethical issues arising
from the development of new technologies and particularly, from the dimension of the
patent need to be addressed. In this work intellectual property protection and related
ethical issues have been discussed. The paper provides an overview of the field of
biotechnological patent and moral which influences on health.

1. Associate Professor, Department of Legal Studies and Research , Barkatullah University (MP)
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The impact of biotechnological inventions on living subject upsurges ethical issues.
The most controversial issue of biotechnological patenting is ‘manipulation of living
organisms'. Living organisms are considered as objects of exclusive rights with
inheritable characteristics. To regulate patenting of biotechnological products need
due care. The moral debate and exclusions under the Indian patent law are therefore
worthy of an analysis. The key ethical issues concerning the health care are the
biopharmaceutical industry and patent protection.

Ethics and morals relate to “right” and “wrong” conduct. Such as what is right or
wrong? When an act is right or wrong? What is good or bad? In some respect, they
are different where ethics refer to rules provided by an external source, e.g., codes of
conduct in workplaces or principles in religions. Morals refer to an individual’s own
principles regarding right and wrong. While they are sometimes used interchangeably
so for the purpose of this study ethics and m orals are used interchangeably.?

WHAT PATENT PROTECTS?

The objects of granting of patents are unique. The patents protect monopoly to use an
invention for limited time. The patent only gives exclusive rights to commercial use.
‘The right only enters into force if there are no other obstacles to commercial use. In
other words, the patent only gives a monopoly, and in a sense is hypothetical (if X is
permitted, it is the patent holder who has exclusive rights to X). Patent protection is
appealing because it may attract investors and provide a basis for sales and licensing
agreements. The patent right is an important incentive scheme because, by attracting
investors with the promise of a patent, it makes it possible to conduct research which
otherwise would be difficult to finance' .2

The inventor exercises exclusive rights on invention for some years and ‘in return
the inventor discloses detailed description of the invention, making the new knowledge
available to all. A discovery thereby enables others to further develop the achieved
knowledge. The aim is to define the conditions of a “social contract” between the
inventors and society. On one hand inventors are able to be granted financial rewards
and thus share profits with industrialist. And on the other hand inventors are obliged to
disclose information on useful inventions for the benefit of the public good. This
means that the purpose of a patent is to strike a balance between different interests.
The patent system aims to keep a balance between the inventor’s interests and the
interests of society. That is why a fair balance between both interests, meaning that
the scope of the claim of the patent must be proportional to the scope of the effectively
described applications of theinventions, hasan ethical dimension’.* Patentsare currently

2. “Ethics vs. Morals”, Diffen available at: http://www.diffen.com/difference Ethics_vs_Morals (last
visted on March 12, 2020).

3. National Research Ethics Committee, "Research ethics and patents", The Research Ethics Magazine,
Jan. 2, 2016, available at: https://www.etikkom.no/en/library/topics/the.../research-ethics-and-
patents/ (last visited on March 17, 2019).

4. Astrid Burhoi and Jonas Ledendal, “Moral exclusions in European Biotechnology Patent Law”,
Lund University Publications (2007) available at: http:// www. lup.lub.lu.se/student-papers/record/
1337961/file/1646263.pdf (Visited on March 16, 2019).
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being granted for the 20 years, but they can be extended. After expiration of patent
protection, another person can improve on it more widely.

The trend towards commercialized science is symbolized by the U.S. Congress
which decided that publicly funded science should be commercialized, and during the
1980s intellectual property rights were decentralized from government to research
institutions to create commercial incentives. This trend has become world-wide.

The positive side of Indian patent system is provision of compulsory license that
actual benefit to public at large.

ETHICAL RELEVANCE OF THE PATENT RIGHT

Patent ethics in respect of the issuance actual patent is different from ethical issuesin
the research or general use. Patent issuance indicates that commercialization is
acceptable, and the patent gives legitimacy.

What is the ethical relevance of the patent right? Critics argues that ‘ Obtaining a
patent on processes for cloning human beings cannot it itself be an ethical problem. If
it is unethical to clone human beings, it is the research that should be prevented, not
the patent. The research may upset public order and morality; likewise, making a
certain product available on the market may be ethically problematic (e.g. harmful
effects), but the actual patent protection, which only gives an exclusive right to use,
can hardly be said to upset the public perception of morality.®

RIGHT TO MONOPOLY AS AN ETHICAL PROBLEM

It is useful to distinguish between patentability issues that revolve primarily around the
ethical aspects of research, use and commercialization on the one hand, and issues
related particularly to exclusive rights on the other hand. Since the former is covered
by legislation and also raises questions about research ethics in itself, we will focus
here on exclusive rights.

Exclusive rights (a monopoly) have two ethical dimensions:
1. Public availability (Will a patent prevent the invention from benefitting
potential users?)
2. Legitimate owner ship (Does the inventor deserve exclusive ownership
rights to a given invention?)

Questions related to the last points are (a) how the invention has come into being?
and (b) whether theinvention should be regarded as being part of humankind’s collective
heritage?

5. Darryl R. J. Macer, Ethical Issues in patenting scientific research, Proceedings of the International
Conference of the Council of Europe on Ethical Issues Arising From The Application of
Biotechnology, Volume II (Council of Europe, 2000) available at: http://www.eubios.info/PAPERS/
PATENT.HTM (last visited on March 21, 2019).

6.  Supra note 3

7.  Supra note 5
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PATENT AND MORAL: JURISPRUDENTIAL UNDERPINNING

The correlation between patent protection and morals can be understood by
jurisprudential perspective. Few jurisprudential concepts have been analyzed in the
paper to understand how conflictsinterest of individual and society can be harmonized,
which is a big challenge.

SOCIETY VS. INDIVIDUAL

Patent are difficult to obtain and hold the strongest protection. Their attributes include
providing strong protection, and total exclusivity. Their downsides include long
expensive, technical processes, and inventors must make all the details of their product
known to the public. An intangible -new, useful, non-obvious idea can get protected
under Indian patent law. The patent gives exclusive rights to make, use, and sdl a
product for 20 years. For 20 years the inventors had exclusive rights and procure the
benefits of the work, afterward it became public property. “ The time when the inventor
had exclusive rights was his/her time to reap the benefits of their work, but after their
time was up, it became public property. Today, this has all changed. Copyrights and
patents can be renewed and at no point is it mandatory for any information to become
public knowledge. The inventor is allowed to benefit from his work until he dies. This
is helpful to the inventor but detrimental to society” .8

UTILITARIANISM

The basic idea of utilitarianism isto behave in a way which results in more good than
bad consequences, preferably with the most good possible. Utilitarianismis similar to
what’s known as ‘ cost-benefit analysis,” except that the latter is principally concerned
with monetary costs and benefits, while the former is concerned with all good and
bad in regard to all stakeholders.

In addition to the possibility of stifling innovation, copyrights and patents also
allow the holder to ransom the health and welfare of the public. If there is a drug
under patent which would reduce the number of heart attacks or other deadly inflictions
by half, it's up to the holder of the patent to set the price. In this case, there are many
who can’t wait long enough for the patent to expire; they will dietrying. These examples
and many more show the shortcomings of our current intellectual property regime in
terms of maximizing good consequences.®

RIGHTS AND DUTY ETHICS

Rights and duties are correlated concepts. Where there is a right enjoys property,
others have a duty to not interference in it. Patent can be compared with negative right
(aright that others not do something that is call ed a negative right).While many believe

8. Ibid.
9. Ibid.
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in strictly rights concerning liberty, Socialists and Libertarians believe that people have
at least aright to have basic needs met. One has liberty and welfare right to health and
get medicine.

On one hand, allowing people the freedom to create without the fear of someone
stealing your invention preserves liberty. On the other hand, once something is
copyrighted or patented, people are no longer free to create it. Even with knowledge
of how something works is readily accessible, one would be prohibited from selling it,
themselves. People presumably have the right to not have things taken from them, but
the only things taken if someone’s intellectual property is copied is potential profit,
recognition, and/or control of the invention. Even if one were to consider this theft. It
could be justified if the person had a right to welfare that they were being denied.*

VIRTUE ETHICS

Aristotelian moral philosophy places a great amount of emphasis on an individual’s
character. Virtueis a carefully, consciously, and rationally incul cated habit that is done
for its own sake. In Virtue ethics a person acts according to the virtues of character
like wisdom, righteousness, etc. The “careful, conscious, rational and voluntarily”
aspect is especially important. The virtuous person act rationally and his act should be
community oriented. Patentee are accepted to peruse this virtue ethics for society.

SELF-INTEREST

Theories of self-interest would tend to suggest that if everyone acts according to their
own interest, the world would be a better place. The classic self-interest theorist is
Thomas Hobbes, who promoted self-interest as a way for people to mutually restrain
each other. Free-market capitalism would be another expression of this ideal. Hobbes
would leave the decision about whether to acknowledge intellectual property to the
“Leviathan,” or dictator, while capitalism supportstheidea of patenting and copyrighting
and would leave all further decisions in the hands of the owner.t

MORAL IN THE PATENTS LAWS

The EPO’s regul ations as well as the Indian Patents Act contain a paragraph on patent
ethics. Accordingly, patent applications may be denied on ethical grounds.

The TRIPS Agreement™ statesthat Members states may exclude from patentability:
(a) diagnostic, therapeutic and surgical method for the treatment of humans or animals;
(b) plants and animal s other than micro-organisms, and essentially biological processes
for the production of plants and animals other than non-biological and microbiological
processes.

Following sections of Indian Patent Act describes what are non patentable in
India-Section 3 (b) of the Patents Act States ‘an invention would not be patentable if

10. Ibid.
11. Article 27.3 of the TRIPS Agreement.
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it isimmoral or against public order, harmful to human, animal or plant life or harmful
to environment. Position of Micro-organismsinthe Indian PatentsAct, 1970 as amended
up to 2005 is as follows: Section 3 of the Patents Act specifies inventions which are
not patentable. The relevant provisions of that Section are as below: 3(c): “the mere
discovery of a scientific principle or the formulation of an abstract theory or discovery
of any living thing or non-living substances occurring in nature.” 3(j) : “plants and
animals in whole or any part thereof other than micro- organisms but including seeds,
varieties and species and essentially biological processesfor production or propagation
of plants and animals.” Section 3(i)-Any Process for the medicinal, surgical, curative,
prophylactic, diagnostic or therapeutic or other treatment of human beings or animals
to render them free of disease or to increase their economic value or that of their
products, Section 3(h)-Methods of agriculture or horticulture. Section 3(p) —Traditional
knowledge.

RESEARCH ETHICS AND PATENTS

The National Committee for Research Ethics in Science and Technology (NENT) UK
describe, “Just as ethics is about a vision of the good life, research ethics is about a
vision of good knowledge. The term “research ethics’ refersto a diverse set of values,
norms and ingtitutional regulations that help constitute and regulate scientific activity”.
It further states, “ The aims of research do not violate common morality, ethics and
respect for human dignity. Good research practice also entails that the researcher
respects current regulations and principles of research ethics. Both the researcher and
theresearch institution are responsiblefor accommodating and exercising good research
practice’. Principle of ethics emphasizes that research has responsibility to society,
animals and the environment.

Rules of ethics in Patent are social and political issue. The ethical guidelines for
research not explicitly mentioned patents. Although as per general norms on research
ethics it is vital that the researchers who are involved in patent research process are
aware of issues related to patent ethics. The social responsibility and transparency of
research can contribute a lot in this.

CONCLUSION

The Indian Patents Act provides no inclusive definition of patentable subject matter. It
only provides a list of what is considered non-patentable. The vagueness of the
exceptions sometimes leads to uncertainty. The complex nature of the technology,
especially in biotechnology, it creates more ambiguity. Innovators, investors and patent
practitioners must analyze their inventionsin light of Indian patent law before making
any strategic decisions regarding patenting in India.

Patentee should act in accordance with research ethics and use scientific knowledge
for the benefit of humanity and for a sustainable development; patentee must show
respect for animals and nature. He should not allow considerations based on ideology,
religion, ethnicity, prejudices or material advantages.
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The National Committee for Research Ethics in Science and Technology UK
provides guidelinesfor researchin 2005, which provide comprehensive ethical guidance
to deal with ethical aspects and ethical responsibility. These obligations should be
incorporated in Indian perspective. The some important strategies of the guidelines
such as Research must be conducted in accordance with human rights, sustainable
development and respect for the environment, promote peace, promote greater global
justice in the distribution of wealth through the spread of information and respect the
demand for informed consent, should be the part of Indian policies.

Qaa
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Criminal Justice and Inherent Powers of
The High Court: An Analysis

Dr. Pawan Kumar Mishrat

INTRODUCTION

Inherent powers of the High Court under Section 482 of the Code of Criminal Procedure
are unique in criminal jurisprudence. It is the most potent weapon for the High Court
to clear the province of criminal law jurisdiction of all vitiating and maliciousinfluences.
The powerslaid down in this section are not available to the subordinate courts for the
obvious reason that there will be pandemonium in the criminal justice system. The
inherent powersare available only to the High Court for reasons historical, jurisprudential
and practical. Still the High Courts have to labour hard to wield the inherent powers
without being erratic, slipshod or arbitrary.?

Section 482 was added by the Code of Criminal Procedure (Amendment) Act,
1923 as the High Courts were unable to dispense complete justice even if in a given
case the illegality was palpable and apparent.

This Section was introduced in the Code so as to enable the High Courts to render
justice to the seekers and to penalize the lawbreakers either with fine or imprisonment
or both. Section 482 of the Cr.RP.C.2 states. “Nothing in this Code shall be deemed to
limit or affect the inherent powers of the High Court to make such orders as may be
necessary to give effect to any order under this Code, or to prevent abuse of the
process of any Court or otherwise to secure the ends of justice”. But such powers can
only be applied in exceptional cases.*

THE INHERENT POWERSOF THE HIGH COURT

The essential object of criminal law is to protect the society against criminals and law-
breakers. For this purpose, the law holds out threats of punishments to prospective

1. Associate Professor of Law, School of Law & Governance, Central University of South Bihar, Gaya,
India.

2. Ranu Purohit, "The Scope of Inherent Powers of High Court U.S. 482, the Code of Criminal
Procedure, 1973" (June 18, 2015) available at: SSRN: https://ssrn.com/abstract=2662626 (last
visited on June 12, 2019).

3. The Code of Criminal Procedure, 1973.

4. The Code of Criminal Procedure, 1973, s. 482.
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lawbreakers as well as attempts to make the actual offenders suffer the prescribed the
punishment for their crimes. Therefore, criminal law, in its wider sense, consists of
both the substantive criminal law as well as the procedural criminal law. Substantive
criminal law defines offences and prescribes punishments for the same, while the
procedural law is to administer the substantive law.

Our criminal justice systemismainly contained in the Code of Criminal Procedure,
1973 which has come into force from April 1, 1974. It provides the machinery for the
detection of crime, apprehension of suspected criminals, collection of evidence,
determination of the guilt or innocence of the suspected person and the imposition of
suitable punishment on the guilty person. In addition, this Code also deals with the
prevention of offences (Sections 106- 124, 129- 132 and 144- 153), maintenance of
wives, children and parents (Sections 125- 128) and public nuisances (Sections 133-
143).

The Code also controls and regul ates the working of the machinery set up for the
investigation and trial of offences. On the one hand it has to give adequately wide
powers to make the investigation and adjudicatory processes strong, effective and
efficient, and on the other hand, it has to take precautions against errors of judgement
and human failures and to provide safeguards against probable abuse of powers by
the police or judicial officers. This often involves a “nice balancing of conflicting
considerations, a delicate weighing of opposing claims clamouring for recognition
and the extremely difficult task of deciding which of them should predominate”.

The Code has obvioudly tried to make it exhaustive and complete in every respect;
and it has generally succeeded in this attempt. However, if the Court finds that the
Code has not made specific provision to meet the exigencies of any situation, the
court of law has inherent power to mould the procedure to enable it to pass such
orders as the ends of justice may require. It has however been declared by the Supreme
Court that the subordinate courts do not have any inherent powers. The High Court
has inherent powers and they have been given partial statutory recognition by enacting
Section 482 of this Code.

BACKGROUND

The power to quash an FIR (First Information Report) is among the inherent powers
of the High Courts of India. Courts possessed this power even before the Criminal
Procedure Code (Cr.R.C) was enacted. Added as Section 482 by an amendment in
1923, it is a reproduction of the Section 561(A) of the 1898 code. Since high courts
could not render justice even in cases in which the illegal was apparent, the section
was created as a reminder to the courts that they exist to prevent injustice done by a
subordinate court.

“Nothing in this code shall be deemed to limit or effect the inherent powers of the
High Court to make such orders as may be necessary to give effect to any order under
the code, or to prevent abuse of the process of any court or otherwise to secure the
ends of justice’
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Exercise of power under Section 482 Cr.P.C. isthe exception and not rule. Inherent
jurisdiction of High Court under Section 482 Cr.P.C. may be exercised:

1. To give effect to an order under the Code.
2. To prevent abuse of the process of Court.
3. To otherwise secure the ends of justice.

According to Sec 26 of Cr.RPC., 1973 Offences below the Criminal Procedure
Code (hereinafter the Cr.R.C.) are divided into:®

1. Offences under Indian Penal Code (IPC) (triable by HC Sessions Court
and other court shown in the 1st Schedule to the Cr.RC.)

2. Offences under any other law (empowers HC when no court is mentioned
for any offence under any law other than IPC to attempt such offences)
Sec 482 deals with Inherent powers of the Court. It is under the 37th
Chapter of the Code titled Miscellaneous. It comes into action when the
court acts judicially and passes an order. If order is passed by Executive
officer of Statein administrative capacity it has no application. Therefore
persons aggrieved by such order cannot arrive to HC to exercise its
inherent power under this section. As the Inherent powers are vested in
HC by law within meaning of Art 21 of Constitution consequently any
order of HC in violation of any right under Art 21 isnot ultravires. E.g.
cancelling of bail bond by HC thereby depriving aperson’s personal liberty.

PURPOSE BEHIND ITS INCORPORATION

Section 482 makes it clear that the provisions of the Code are as intended to limit or
affect the inherent powers of the High Courts. Obviously the inherent power can be
exercised only for any of the three purposes specifically mentioned in the section.
This inherent power cannot naturally be invoked in respect of any matter covered by
the specific provisions of the Code. It cannot also be invoked if its exercise would be
inconsistent with any of the specific provisions of the Code. It is only if the matter in
guestion is not covered by any specific provision of the Code that Section 482 can
come into operation, subject further to the requirement that the exercise of such
power must serve any of the three purposes mentioned in the said section. In prescribing
rules of procedure legislature undoubtedly attempts to provide for all the cases that
are likely to arise; but it is not possible that any legislative enactment dealing with the
procedure, however carefully it may be drafted, would succeed in providing for all
the cases that may possibly arise in the future.

Lacunae are sometimes discovered in procedural law and it is for the purpose of
covering such lacunae and dealing with such cases where such lacunae are discovered
that procedural law invariably recognises the existence of inherent powers in courts.

5. Akhil Bandhu Ray and Ors. v. Emperor, AIR 1938 Cal 258; Krushna Mohan v. Sudhakar Das, AIR
19530ri 281; Nagen Kundu v. Emperor, ILR 61 Cal 498. Also see District and Sessions Judge, In re,
1986 Cri LJ 1966 (Ker).



Criminal Justice and Inherent Powers of The High Court: An Analysis 11

Hereit is extremely important to be noticed that it is only the High Court whose
inherent power has been recognised by Section 482, and even in regard to the High
Court’s inherent power definite statutory safeguards have been laid down as to its
exercise.

It is only where the High Court is satisfied either that an order passed under the
Code would be rendered ineffective or that the process of any court would be abused
or that the ends of justice would not be secured that the High Court can and must
exercise its inherent powers under Section 482 of this Code.

It is neither possible nor desirable to lay down any inflexible rule which would
govern the exercise of inherent jurisdiction. No legislative enactment dealing with
procedure can provide for all cases which may possibly arise. It has also been held
that Section 482 cannot be invoked in non-- criminal proceedings such as those under
the Customs Act.

“Inherent jurisdiction”, “to prevent abuse of process’, “to secure the ends of
justice’ are terms incapable of definition or enumeration, and capable at the most of
test, according to well established principles of criminal jurisprudence. “ Process’ isa
general word meaning in effect anything done by the court. The framers of the Code
could not have provided all the cases that should be included within the meaning of
abuse of process of court. It is for the court to take decision in particular cases.

CONDITIONS FOR USE OF INHERENT POWER

Thereare several conditions laid down by various cases that indicate the circumstances
under which this inherent power may be used. These conditions may be enumerated
as follows®:

1. Thejurisdiction is completely discretionary it can refuse to use the power.

2. Thejurisdiction is not limited to cases that are pending before the High Court.
It can consider any case that comes to its notice (in appeal, revision or
otherwise).

3. Thispower can be invoked only in an event when the aggrieved party is being
unnecessarily harassed and has no other remedy open to it.

4. The High Court, under Section 482, does not conduct a trial or appreciate
evidence. The exercise of this power (although it has a wide scope) is limited
to cases that compd it to intervene for preventing a palpable abuse of a legal
process.

5. The High Court has the power to provide relief to the accused even if s’he has
not filed a petition under Section 482.

6. This power cannot be exercised if the trial is pending before the apex court

6. A.S. Gaurava v. SN. Thakur, 1986 SCC (Cri) 249: (1986) 2 SCC 709. Talab Haji Hussein v.
Madhukar Purushottam Maondkar, AIR 1958 SC 376: 1958 Cri LJ 701,703- 704; also Dhirender
Kumar Banerjee v. Sate of Bihar, 2005 Cri LJ 4791 (Jhar); Vishal Paper Tech India Ltd. v. Sate of
A.P, 2005 Cri LJ 1838 (AP).
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10.

11

12.

13.

14.

and it has directed the session judge to issue a non-- bailable warrant for
arresting the petitioners.

The power under Section 482 is not intended to scuttle justice at the threshold
but to secure justice.

This power has to be exercised sparingly with circumspection and in the
rarest of rare cases, but cannot be held that it should be exercised in the
rarest of rare cases — The expression rarest of rare case may be exercised
where death penalty is to be imposed under Section 302 of IPC but this
expression cannot be extended to a petition under Section 482 Cr.P.C..

So long as inherent power of Section 482 Cr.P.C isin statute, the exercise of
such power is not impermissible.

In exercise of the powers court would be justified to quash any proceeding if
it finds that initiation or continuance of it amounts to abuse of the process of
Court or quashing of these proceedings would otherwise serve the ends of
justice.

Where the accused would be harassed unnecessarily if the trial is allowed to
linger when prima facie it appears to Court that the trial would likely to be
ended in acquittal.

In proceedings instituted on complaint, exercise of inherent powers under
Section 482 Cr.P.C. to quash the proceedings is called for only in a case
where the complaint does not disclose any offence or is frivolous, vexatious
or oppressive. If the alegations set out in the complaint do not constitute the
offence of which cognizance has been taken by the Magistrate, it is open to
the High Court to quash the same.

When a complaint is sought to be quashed, it is permissible to look into the
materials to assess what the complainant has alleged and whether any offence
is made out even if the allegations are accepted in Toto.

All Courts, whether civil or criminal possess, in the absence of any express
provisions, as inherent in their constitution, all such powers as are necessary
to do the right and to undo a wrong in course of administration of justice.

“To prevent abuse of process of any court” Ordinarily High Court will not interfere
at an interlocutory stage of criminal proceeding in subordinate court but, High Court
is under an obligation to interfere if there is harassment of any person (Indian citizen)
by illegal prosecution. It would also do so when thereisany exceptional or extraordinary
reasons for doing so. Test to determine whether there has been an abuse of any court

are

a.  Whether a bare statement of facts of case would be sufficient to convince
High Court if it is a fit case for interference at intermediate stage.

b. Whether in the admitted circumstances it would be a mock trial if caseis
allowed to proceed. Reasons High Court can interfere: 1. Long lapse of
time 2. Failure or impossibility to supply to accused, copies of police
statements and other relevant documents- grounds for other relevant
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documents- grounds for High Court to quash proceedings against accused.
“To secure ends of justice” e.g. When a clear statutory provision of law
is violated- High Court can interfere. It is of vital importance in the
administration of justice, and ensure proper freedom and independence
of Judges must be maintained and allowed to perform their functions
freey and fearlessly without undue influence on anyone, even Supreme
Court. At the same time Judges and Magistrate should act with a certain
amount of justice and fair play.

The Supreme Court in Madhu Limaye v. Maharashtra’, has held the following
principles would govern the exercise of inherent jurisdiction of the High Court:
1. Power is not to be resorted to if there is specific provision in code for redress of
grievances of aggrieved party 2. It should be exercised sparingly to prevent abuse of
process of any Court or otherwise to secure ends of justice 3. It should not be exercised
against the express bar of the law engrafted in any other provision of the code. It is
neither feasible nor practicable to lay down exhaustively as to on what ground the
jurisdiction of the High Court under Section 482 of the Code of Criminal Procedure
should be exercised. But some attempts have been made in that behalf in some of the
decisions of this Court.?

GUIDELINES

The inherent powers contemplated by Section 482 has to be used sparingly, carefully
and with caution and only where such exercise is justified by the tests specifically laid
down in the section itself.®

Thusthe Supreme Court hasreiterated the nature of its power that;“ The powers
conferred on the High Court under Article 226 and 227 of the Constitution and under
Section 482 of the Code of Criminal Procedure have no limits but more the power
more the cases and caution is to be exercised while invoking these powers. When the
exercise of powers could be under Article 227 or Section 482 of the Code, it may not
always be necessary to invoke the provisions of Article 226. Some of the decisions of
this Court laying down principles of Articles 226 and 227 may be referred to.”

The following cases have been stated by the Supreme Court, by way of illustration
wherein the extraordinary power under Article 226 or inherent power under Section
482 can be exercised by the High Court to prevent abuse of process of any court or to
secure justice:

1. Wherethe allegationsin the FIR/complaint, even if they are taken at their
face value do not prima facie congtitute any offence against the accused.

7. AIR1978 SC47.

Madhulimaye v state of Maharashtra, AIR 1978 SC 47.

9. Pushkraj Deshpande, "Overview Of Section 482 Cr.P.C Vis-A-Vis The Landmark Judgments Of
The Supreme Court Of India" (May 1, 2018) available at:https://www.mondaq.com/india/trials-
amp-appeals-amp-compensation/697362/overview-of-section-482-crpc-vis-%C3%A0-vis-the-
landmark-judgments-of-the-supreme-court-of-india (last visited on Oct. 27, 2019).
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Where the allegations in the FIR or other materials do not constitute a
cognizabl e offence jugtifying an investigation by the police under Section
156(1) of the code except under an order of a Magistrate within the
purview of Section 155(2).

Wherethe uncontroverted all egationsin the FIR/complaint and the evidence
collected thereon do not disclose the commission of any offence.
Where the allegations in the FIR or other materials do not constitute a
cognizabl e offence but constitute a non- cognizabl e offence to which no
investigation is permitted by the police without Order of a Magistrate
under Section 155(2).

Where the allegations are so absurd and inherently improbable on the
basis of which no prudent person can ever reach a just conclusion that
there is sufficient ground for proceeding against the accused.

Where there is an express legal bar engrafted in any of the provisions of
the Code or statute concerned (under which the proceeding is instituted)
to the institution and continuance of the proceedings and/or where there
is a specific provision in the code or in the statute concerned, providing
efficacious redress for the grievance of the aggrieved party.
Whereacriminal proceedingis manifestly attended with malafideintention
and/or where the proceeding is maliciously instituted with an ulterior
motive for wrecking vengeance on the accused with a view to spite him
due to private and personal vengeance.

The Courts have been foll owing thesein dealing with requestsfor quashing criminal
proceedings. The following principles in relation to the exercise of the inherent power
of theHigh Court have been followed ordinarily and generally, almost invariably, barring
a few exceptions:

1.

2.

3.

That the power is not to be resorted to if there is a specific provision in
the Code itself for the redress of the grievance of the aggrieved party;

That it should be exercised very sparingly to prevent abuse of process of
any court or otherwise to secure the ends of justice;

That it should to be exercised as against the express bar of law engrafted
in any other provision of the Code. In most of the cases decided during
several decades the inherent power of the High Court has been invoked
for the quashing of acriminal proceeding on one ground or the other. In
R.P. Kapur v. Sate of Punjab'®, the Supreme Court considered the
circumstances in which the High Court can, by invoking its inherent
powers, quash the criminal proceedings in a subordinate criminal court.

The Supreme Court observed: “It is not possible, desirable or expedient to lay
down any inflexible rule which would govern the exercise of this inherent jurisdiction.
However, we may indicate some categories of cases where the inherent jurisdiction

10. AIR 1964 SC 786.
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can and should be exercised for quashing the proceedings. There may be cases where
it may be possiblefor the High Court to take the view that the institution or continuance
of criminal proceedings against an accused person may amount to the abuse of the
process of the court or that the quashing of the impugned proceedings would secure
the ends of justice. If the criminal proceeding in question is in respect of an offence
alleged to have been committed by an accused person and it manifestly appears that
there is a legal bar against the ingtitution or continuance of the said proceeding the
High Court would be justified in quashing the proceeding on that ground. Absence of
the requisite sanction may, for instance, furnish cases under this category. Cases may
also arise where the al 1egations in the First Information Report or the complaint, even
if they are taken at their face value and accepted in their entirety, do not congtitute the
offence alleged; in such cases no question of appreciating evidence arises; it is a
matter merely of looking at the complaint or the First Information Report to decide
whether the offence alleged is disclosed or not. In such cases it would be legitimate
for the High Court to hold that it would be manifestly unjust to allow the process of
the criminal court to be issued against the accused person.

A third category of cases in which the inherent jurisdiction of the High Court can
be successfully invoked may also arise. In cases falling under this category the
allegations made against the accused person do constitute an offence alleged but there
is either no legal evidence adduced in support of the case or evidence adduced clearly
or manifestly fails to provethe charge. In dealing with this class of casesit isimportant
to bear in mind the distinction between a case where there is no legal evidence or
wherethereis evidence whichis manifestly and clearly inconsistent with the accusation
made and cases where there is legal evidence which on its appreciation may or may
not support the accusation in question. In exercising its jurisdiction under Section 482
of the Code the High Court would not embark upon an enquiry as to whether the
evidence in question isreliable or not.” The law stated above is not affected by Section
397(2) of the new Code of 1973. It still holds good in accordance with Section 482.
Circumstances may arise where failure to exercise the inherent powers in case of
interlocutory orders may occasion great hardship. To inhibit or deny the High Court’s
power to provide remedies on such occasion may cause injustice for the removal of
which alone the Court exists. This position has made the Supreme Court to observe
thus: “. . . . though the revision before the High Court under sub- section (3) thereof,
the inherent power of the High Court is still available under Section 482 of the Code
and it is paramount power of continuous superintendence of the High Court under
Section 483 the High Court is justified in interfering with the Orders leading to a
mistake of justice.” Relief under Section 482 is not barred by any limitation since the
power is conferred to secure the ends of justice. Hence, the mere fact that revision
petition wasfiled at a bel ated stage cannot providelegality to anorder whichis patently
illegal or suffers from the abuse of process of Court. The High Court can in the
exercise of its inherent jurisdiction expunge remarks made by it or by alower court in
respect of any conduct of a person or official if it be necessary to do so to prevent
abuse of the process of the court or otherwise to secure the ends of justice; the



16 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

jurisdiction is however of an exceptional nature and has to be exercised in exceptional
cases only.

In considering the expunction of disparaging remarks against persons or authorities
the High Court will take into account:

1. Whether the party whose conduct is in question is before the court or
has an opportunity of explaining or defending himself;

2. Whether there is evidence on record bearing on that conduct justifying
the remarks; and

3. Whether it is necessary for the decision of the case, as an integral part
thereof, to animadvert on that conduct.

The Supreme Court has clarified that Section 482 could be invoked to award
cost. Its observations are instructive: “In the result we hold that while exercising
inherent jurisdiction under Section 482, the High Court has the power to pass “such
orders’ (not inconsistent with any provision of the Code) including the order for
costs in appropriate cases — to give effect to any order passed under the Code, or to
prevent the abuse of process of any court, or to secure the ends of justice. As stated
above, this extraordinary power isto be used in extraordinary circumstances and in a
judicious manner. Cost may be to meet the litigation expenses or can be exemplary to
achieve the aforesaid purposes”. It has also been recognised that judicial
pronouncements must be judicial in nature and should normally not depart from
sobriety, moderation and reserve. It has been categorically declared by the Supreme
Court that the subordinate Courts do not have inherent powers. It has at the same
time, explained the vitality of High Court’s inherent powers while locating its own
residuary powersin Article 136 of the Constitution.

It observed:

“ ... though there is no provision like Section 482 of the Criminal Procedure
Code conferring express power on this court to quest or set aside any criminal
proceedings pending before a court to prevent abuse of process of the court, but
thiscourt has power to quash any such proceedingsin exercise of its plenary and
residuary power under Article 136 of the Constitution” .

High Court has no power to review own order its under Section 482 Cr.RP.C.:

() Court cannot alter or review its judgment or final order after it is signed
except to correct clerical or arithmetical error.

(b) As soon as judgment is pronounced or order is made by a Court, it
becomes functus officio (ceases to have control over the case) and has
no power to review, override, alter or interfere with it.

(c) Power of review is not an inherent power and must be conferred on a
Court by a specific or express provision to that effect.

11. (1971) 3 SCC 844.
12. AIR 2007 SC 976.
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JUDICIAL OPINIONS

In the case of D. Venkatasubramaniam and Othersv. M. K. Mohan Krishnamachari
and Another??, the respondent lodged FIR against appellants alleging commission of
offences under sections 406 and 420 of |PC. Even while investigation was in progress
respondent filed petition under section 482 of Cr.P.C. The high court directed the
police to expedite and complete investigation. Hence the issue in the present appeal
was Whether it was open to the high court in exercise of its jurisdiction under Section
482 of Cr.PC. tointerfere with statutory power of investigation by police and if such
a power is available with the court, what are the parameters for its interference. The
High Court cannot direct investigating agency to investigate a case in accordance with
its views as that would amount to unwarranted interference. In the present case, the
high court, without recording any reason whatsoever, directed policethat it is obligatory
on their part to record statements from witnesses, arrest, and seizure of property and
filing of charge sheet. The high court interfered with investigation of crime which is
within the exclusive domain of police. It was held in the present case that without
realising the consequences, the high court issued directions in a casual and mechanical
manner without hearing appellants. The order of the high court was held to be an
order passed overstepping the limits of judicial interference and hence null and void.

In M/s Pepsi Foods Ltd v. Special Judicial Magistrate,*® it was held that no doubt
the Magistrate can discharge the accused at any stage of the trial if he considers the
charge to be groundless, but that does not mean that the accused cannot approach the
High Court under Section 482 of the Code or Article 227 of the Constitution to have
the proceeding quashed against him when the complaint does not make out any case
against him and still he must undergo the agony of a criminal trial.

In Madhu Limaye v. Sate of Maharashtra,*an interlocutory order was passed by
a Court subordinate to the High Court against which Revision Petition was filed. It
was contended that sub-section (2) of Section 397 barred exercise of revisional powers
“in relation to any interlocutory order passed in an appeal, inquiry, trial or in any other
proceeding”. Since the order was interlocutory in nature, revision petition was not
mai ntainable. This Court held that even where an order cannot be challengedinrevision,
inherent powers under Section 482 of the Code could be exercised by the High Court
in appropriate cases. Supreme Court bench comprising Justices P Sathasivam and
Anil R Dave said, ‘While exercising jurisdiction under Section 482 of the Code, the
High Court would not ordinarily embark upon an inquiry whether the evidence in
guestion is reliable or not or whether on a reasonable appreciation of it accusation
would not be sustained. It was stated:  “It is true that court should be circumspect
and judiciousin exercising discretionand should take all relevant facts and circumstances

13. (1998) 5 SCC 749.
14. AIR 1978 SC 47.
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into consideration before issuing process, otherwise, it would be an instrument in the
hands of a private complainant to unleash vendetta to harass any person needlessly.
At the same time Section 482 is not an instrument handed over to an accused to short-
circuit a prosecution and bring about its closure without full-fledged inquiry.”

CONCLUSION

Section 482 Cr.PC. has a very wide scope and it's really important for the courts to
use it properly and wisely. Many a time it has been observed that when there is an
issue of money for eg. Any money matter then the petitioner instead of filing a civil
suit files an FIR against the other person just to harass him. In such cases it becomes
very important for the High Courts to quash such complaints as it leads to the abuse
of the process of the lower courts. This section would enable the courts for providing
proper justice and also should be exercised to stop the public from filing fictitious
complaints just to fulfil their personal grudges.

The best explanation of the view of the courts, in my opinion, has been given by
Justice Dhingra. Thisiswhat he says. “While exercising powers under Section 482 of
the Cr. P.C. the Court has to keep in mind that it should not ordinarily embark upon an
enquiry whether the evidence in question is reliable or not or whether on a reasonable
appreciation of it accusation would not be sustained. This is a function of the Trial
Court. Though the judicial process should not be an instrument of oppression or
needless harassment but the Court should be circumspect and judicious in exercising
discretion and should take all relevant facts and circumstancesin consideration before
issuing process under Section 482 lest the Section becomes an instrument in the
hands of accused persons to claim differential treatment only because the accused
persons can spend money to approach higher forums. This Section is not an instrument
handed over to an accused to short circuit a prosecution and bring about its sudden
death” .

Qo
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INTRODUCTION

The criminal justice system in India gets momentum from registration of First
information report. The version of FIR is examined by investigating officer on the
basis of spot visit, statements under section 161 and 164 Code of Criminal Procedure
and on the opinions of medical or scientific experts. After investigation, investigating
officer comes to the conclusion that he should file charge sheet or final report,
cumulatively called police report defined U/S 2(r) of Code as a report forwarded by a
Police Officer to a Magistrate under sub section (2) of Section 173. This report
passes through various hierarchies of police personnd and then placed before magistrate
for judicial application of mind. The Hon' ble Supreme Court of India and Hon'ble
High Courts have interpreted provisions of law and regulations on this point in catena
of judgments to bring clarity in practice and procedures regarding charge shest, final
report and protest petition.

In the above backdrop this article aims to discuss procedure and practice on final
report and protest petition in the light of judicial interpretations of Hon' ble Supreme
Court of India and Hon' ble High Courts.

LEGAL FRAMEWORK ON POLICE REPORT AND PROTEST
PETITION

The report under Section 173 is areport on the results of the investigation made under
Chapter X1V, which means an investigation made under Section 155 (2) or Section
156. The ‘Police report’ which Section 173 contemplates cannot therefore be a report
of acase inrespect of which no investigation under Chapter X1V hastaken place or is

1. Former Assistant Professor, Department of Law NEHU, Shillong; Secretary, District Legal Services
Authority,Gorakhpur, Uttar Pardesh.
2. Judicial Magistrate, District Court, Gorakhpur.
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possible. Police Report has been interpreted to mean a police report within the meaning
of Section 170 According to Hon'ble Apex Court as explained in Kaptan Sngh v.
Sate of Madhya Pradesh* the police report is a conclusion that an investigating
officer draws on the basis of materials collected during investigation and such
conclusion can only form the basis of a competent court to take cognizance there
upon under section 190 (1) (b) of the Code and to proceed with the case for trial, and
it cannot rely on the investigation or the result thereof. There are three different kinds
of reports to be made by police officers at three different stages of investigation.
Firstly, Section 157 requires a preliminary report from the officer in charge of a police
station to the Magistrate. Secondly, Section 168 requires reports from a subordinate
police officer to the officer in charge of the station. These reports are known as
forwarding reports. Thirdly, Section 173 requires a final report of the police officer as
soon as investigation is completed to the Magistrate. The report under Sub section (2)
of Section 173 is called Completion Report also known as the Charge Sheet. The Final
report refers to that document which records the conclusion arrived at by the Police
after the investigation process. Final report is deemed to be final as it signifies the
culmination of investigation .Neverthel ess Police has a statutory right to re-investigate
the matter when some new information comes to light.

The police report under Section 173 constitutes the facts and conclusions drawn
by police. Section 173, Cr.PC. places a mandatory duty upon the Investigating Officer
to place al detailed materials, both oral and documentary, before the Magistrate, so
that he may consider the same and decide for himself whether it is afit case for taking
cognizance or not. However, Investigation of an offence cannot be considered to be
inconclusive merely for the reason that the investigating officer, when he submitted
his report in terms of sub-section (2) of Section 173 of the Code to the Magistrate,
till awaited the reports of the experts or by some chance, either inadvertently or by
design, failed to append to the police report such documents or the statements under
Section 161 of the Code, although these were available with him when he submitted
the police report to the Magistrate .

When an investi gation culminates into a final report as contemplated under Section
173 then the competent court enjoins a duty within its authority sanctioned by law to
scrupulously scrutinize the final report by applying itsjudicial mind and take a decision
either to accept or reject the final report.

Rule 122 of Chapter X of U. P. Police Regulations refers how reports to be
submitted in which format and through whom. Sub rule 1 prescribes that Charge
sheet shall be on Police Form No. 339 and Final report on Police Form No. 340.
Investigating officer shall submit to officer in charge who will send to court through
Circle officer and the public prosecutor. None of them shall retain for more than a
week and in case of default special reasons be assigned. Sub rule 3 prescribes that the
final report must in all cases be submitted through the Superintendent of Police and
sub rule 4 specifies that result of investigation must be sent by the officer in charge of

4.  AIR 1997 SC 2485
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the police station to the complainant in Police Form No. 47, at the time he submits the
charge-sheet or the final report, as the case may be.

The Code does not define protest petition. This word has genesis from principle
of natural justice, so that informant may get opportunity to put forward facts before
court against acts of investigating officers.

ROLE OF MAGISTRATE ON POLICE REPORT

Magistrateis not bound by the conclusions of police. On receiving report under Section
173 of the Code, which is afinal report, Magistrate has full jurisdiction to differ with
the conclusion of the Police and direct that accused not named in the report sent up
should be put on trial was held in Fakhruddin Ahmad v. Sate of Uttaranchal® but
Magistrate doesn’'t have power to call upon police to submit charge sheet after final
report under Section 173 (1) has been filed This exercise of jurisdiction must be in
terms of Section 190(1) (b) of Code.

When after investigation, the police submitted final report and then the M agistrate
has several options such as,

() to reject the final report and on the basis of the material available on
record along with the police report straightway summoned the accused
persons;

(i) direct for further investigation; and

(iii) accept the final report and drop the proceedings or

(iv) he may treat protest petition as complaint case and thereafter may proceed
in accordance with procedure provided under Chapter XV of Code.

In the case of Chittaranjan Mirdha v. Dulal Ghosh and another® the Hon'ble
Apex Court has considered its earlier pronouncements of Minu Kumari and Another
v. Sate of Bihar” also in Gangadhar Janardan Mhatre v. State of Maharashtra and
others® Bhagwant Singh v. Commissioner of Police® , Abhinandan Jha and othersv.
Dinesh Mishra®® and M/s India Caret Private Limited v. Sate of Karnataka and
another™ and pronounced as under:”

When areport forwarded by the police to the Magistrate under Section 173(2) (i)
is placed before him several situations arise. The report may conclude that an offence
appears to have been committed by a particular person or persons and in such a case,
the Magistrate may either (1) accept the report and take cognizance of the offence
and issue process, or (2) may disagree with the report and drop the proceeding, or (3)
may direct further investigation under Section 156(3) and require the police to make a

(2009) (64) ACC 774 SC
(2009) 6 SCC 661
2006(4) SCC 359
2004 (7) SCC 768
9. (1985) 2 SCC537
10. AIR 1968 SC 117
11. 1989 (2) SCC 132
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further report. The report may on the other hand state that according to the police, no
offence appears to have been committed. When such a report is placed before the
Magistrate, he has again the option of adopting one of the three courses open i.e. (1)
he may accept the report and drop the proceeding; or (2) he may disagree with the
report and take the view that there is sufficient ground for further proceeding, take
cognizance of the offence and issue process; or (3) he may direct further investigation
to be made by the police under Section 156(3). The position is, therefore, now well
settled that upon receipt of a police report under Section 173(2) aMagistrateis entitled
to take cognizance of an offence under Section 190(1)(b) of the Code even if the
policereport isto the effect that no caseis made out agai nst theaccused. TheMagistrate
can take into account the statements of the witnesses examined by the police during
the investigati on and take cognizance of the offence complained of and order the issue
of process to the accused. Section 190(1)(b) does not lay down that a Magistrate can
take cognizance of an offence only if the investigating officer gives an opinion that the
investigation has made out a case against the accused. The Magistrate can ignore the
conclusion arrived at by the investigating officer and independently apply his mind to
the facts emerging from the investigation and take cognizance of the case, if he thinks
fit, exercise his powers under Section 190(1)(b) and direct the issue of process to the
accused. The Magistrate is not bound in such a situation to follow the procedure laid
down in Sections 200 and 202 of the Code for taking cognizance of a case under
Section 190(1)(a) though it is open to him to act under Section 200 or Section 202
also. The above mentioned law has fountained from H. S Bains v. Sate of Union
Territory of Chandigarh®?,Mahesh Chand v. B. Janardhan Reddy and Another®?, and
isreiterated in Kishore Kumar Gyanchandani v. GD.Mehrotra and Another*

In Uma Shankar Singh v. Sate of Bihar®® , a two-Judge Bench was considering
the issue pertaining to the power of the Magistrate under Section 190(1) (b) of Cr.
P.C. The Court, scanning the anatomy of the provision, opined that the Magistrate is
not bound to accept the final report filed by the investigating agency under Section
173(2) of the Code and is entitled to issue process against an accused even though
exonerated by the said authorities. The principle stated by the two-Judge Bench reads
asfollows:- “ ... evenif the investigating authority is of the view that no case has been
made out against an accused, the Magistrate can apply his mind independently to the
materials contained in the police report and take cognizance thereupon in exercise of
his powers under Section 190(1)(b) CrPC.” The said principle was followed by another
two-Judge Bench in Moti Lal Songara v. Prem Prakash® . In Dharam Pal v. Sate of
Haryana , the Constitutional Bench, while accepting the view in Kishun Singh v.

12. 1980 Cri.LJ 1308.
13. 2003 (1) SCC 734.
14. 2011(15)SCC513.
15. (2010) 9 SCC 479.
16. (2010) 9 SCC 479.
17. (2014) 3 SCC 306.
18. (1993) 2 SCC 16.
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Sate of Bihar'® , has held that the Magistrate has a role to play while committing the
case to the Court of Session upon taking cognizance on the police report submitted
before him under Section 173(2) Cr.RP.C. In the event the Magistrate disagrees with
the police report, he has two choices. He may act on the basis of a protest petition that
may be filed, or he may, while disagreeing with the police report, issue process and
summon the accused. Thereafter, if on being satisfied that a case had been made out
to proceed against the persons named in column 2 of the report, proceed to try the
said persons or if hewas satisfied that a case had been made out which was triable by
the Court of Session, he may commit the case to the Court of Session to proceed
further in the matter. But if the Magistrate decides that there is no sufficient ground
for proceeding further and drops the proceeding or takes the view that though there is
sufficient ground for proceeding against some, there is no sufficient ground for
proceeding against others mentioned in the first information report, the informant
would certainly be prejudiced because the first information report lodged by him
would have failed of its purpose, wholly or in part. Moreover, when the interest of the
informant in prompt and effective action being taken on the first information report
lodged by him is clearly recognized by the provisions contained in sub-section (2) of
Section 154, sub-section (2) of Section 157 and sub-section (2) (ii) of Section 173, it
must be presumed that the informant would equally be interested in seeing that the
Magistrate takes cognizance of the offence and issues process, because that would be
culmination of the first information report lodged by him. There can, therefore, be no
doubt that when, on a consideration of the report made by the officer in charge of a
police station under sub-section (2)(i) of Section 173, the Magistrate is not inclined to
take cognizance of the offence and issue process, the informant must be given an
opportunity of being heard so that he can make his submissions to persuade the
Magistrate to take cognizance of the offence and issue process.® In Vinay Tyagi V.
Irshad Ali®, Hon'ble Apex Court has opined while referring decisions Reeta Nag V.
Sate of W.B?* , Ram Naresh Prasad v. Sate of Jharkhand* and Randhir Sngh Rana
v. Sate (Delhi Admn.)% that a Magistrate cannot suo moto direct further investigation
under Section 173(8) of the Code or direct reinvestigation into a case on account of
the bar contained in Section 167(2) of the Code, and that a Magistrate could direct
filing of a charge-sheet where the police submits a report that no case had been made
out for sending up an accused for trial. The gist of the view taken in these casesis that
a Magistrate cannot direct reinvestigation and cannot suo motu direct further
investigation...the Magistrate before whom a report under Section 173(2) of the Code
isfiled, is empowered in law to direct “further investigation” and require the police to

19. See also Balveer Singh v. State of Rajasthan 2016(162) AIC 24; Bhagwant Singh v. Police
Commissioner, Delhi, AIR 1985 SC 1285; Gangadhar Janardan Mhatrev. State of Maharashtra and
others, (2004) 7 SCC 768.

20. (2013) 5 SCC 762.

21. (2009) 9 SCC 129.

22. (2009) 11 SCC 299.

23. (1997) 1 SCC 361.
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submit a further or a supplementary report. In the case of Chandra abu@MosBes v.
Sate Through Inspector of Police and Others?* Hon' ble the Apex Court has concluded
in regard to the powers of a Magistrate in terms of Section 173(2) read with Section
173(8) and Section 156(3) of the Code as follows:

1. The Magistrate has no power to direct “reinvestigation” or “fresh
investigation” (de novo) in the case initiated on the basis of a police
report.

2. A Magistrate has the power to direct “ further investigation” after filing of
a police report in terms of Section 173(6) of the Code.

3. Thepower of theMagistrateto direct “further investigation” isasignificant
power which has to be exercised sparingly, in exceptional cases and to
achieve the ends of justice. To provide fair, proper and unguestionable
investigation is the obligation of the investigating agency and the court in
its supervisory capacity is required to ensure the same. Further
investigation conducted under the orders of the court, including that of
the Magistrate or by the police of its own accord and, for valid reasons,
would lead to the filing of a supplementary report. Such supplementary
report shall be dealt with as part of the primary report. Thisis clear from
thefact that the provisions of Sections 173(3) to 173(6) would be applicable
to such reports in terms of Section 173(8) of the Code.

4. It is well-settled canon of the criminal jurisprudence that the superior
courts have the jurisdiction under Section 482 of the Code or even Article
226 of the Constitution of India to direct “further investigation”, “fresh”
or “de-novo” and even “reinvestigation”. “Fresh”, “de-novo” and
“reinvestigation” are synonymous expressionsand their result inlaw would
be the same. The superior courts are even vested with the power of
transferring investigation from one agency to ancther, provided the ends
of justice so demand such action.

Power of police to conduct further investigation, even after laying final report, is
recognized under Section 178 (8) of Code which strengthens on the basis of judicial
pronouncements as passed in i B.SSV.V.V Maharaj v. Sate of Uttar Pradesh,%.In
the cases of Rama Chaudhary v. Sate of Bihar®, Chote lal v. Sate of U.P? , Dauji
Prasad v. Sate of UP and others®®, and Ashish Mani Tripathi v. Sate of U.P*® wherein
it isheld that on final report magistrate is under obligation to invite objection from the
complainant and not from the agency who has investigated the case and the police has
right of further investigation under Section 173 (8), but it has no right of fresh
investigation or reinvestigation. In celebrated decision of case K. Chandrasekhar v.

25. 1999 Cri.LJ 3661 SC.

26. 2009 (65) ACC 962 SC.

27. 2007 (1) All JIC 274.

28. 2010 (5) ALJ 65 All.

29. 2007 (2) All JC 355.

30. 1998 (37) ACC 136 SC; See also Sumaran Singh v. State of UP 2017(2) JIC 514 All.
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Sate of Kerala and Others®*® Hon' ble Supreme Court has explained what further
investigation means.

“The dictionary meaning of further (when used as an adjective) is additional,
more, supplemental. Further investigation is therefore is the continuation of
the earlier investigation and not a fresh investigation or reinvestigation to be
started ab initio wiping out the earlier investigation altogether. In drawing
this conclusion we have also drawn inspiration from the fact that sub-section
(8) clearly envisagesthat on completion of further investigation theinvestigating
agency has to forward to the Magistrate a further report or reports and not
fresh report or reports regarding the further evidence obtained during such
investigation.”

As held in Popular Muthiah v. Sate, Represented by Inspector of Police®, the
court ordinarily should not interfere with the statutory powers of the investigating
agency. The court cannot issue directions to investigate the case from a particular
angle or by a particular agency.

Magistrate has power to summon straightwayto accused if he thinks fit as
mentioned in the case of Karan Singh v. Sate of U. P, ** but accused has no locus
standi at the time of disposal of final report according to law laid down in Chandra
Deo v. Prakash Chander Bose*® and Mathura Prasad v. Sate of U.P3*

In Gopal Vijay Verma v. Bhuneshwar Prasad Sinha and others® it is held by
Hon' ble Court that M agistrate can take cognizance of a case upon complaint or protest
petition even he had earlier refused to take cognizance of the case on a police report in
respect of the same facts constituting the offence as mentioned in the final form. In
Hargyan v. Sate of U.P*, it is held that cognizance cannot be taken on the basis of
affidavits of the complainant or the witnesses. ‘In Deokinandan v. Sate of U.P*” and
India Carat Pvt. Ltd v. Sate of Karnataka® Hon’ble Courts have held that if thereis
protest petition filed by the complainant the magistrate is entitled to initiate action on
that petition. However, if thereisnoindication by theinformant that his protest petition
may be treated as complaint and the magistrate did not also consciously proceed as in
a complaint case, mere filing of the protest petition would not make it obligatory for
the magistrate to treat it as a complaint case. Similarily in Rupan Deol Bajajv. KP S
Gill* the Hon’ ble Supreme Court held that when police report recommends discharge
of accused and the complainant raises an objection against acceptance of such report,

31. (2006) 7 SCC 296

32. 1997(34) ACC 163

33. AIR 1963 SC 1430

34. 2007 (1) JC 492 All
35. 1982(3) SCC 510

36. 2011 (75) ACC 761 All
37. 1996 Cri. LI61 All

38. (1989) 2 SCC 132

39. AIR 1996 SC 309
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the magistrate has to apply his mind, decide the objection and record reasons if he is
inclined to discharge the accused.

In the cases of Gopal Vijay Verma v. Bhuneshwar Prasad Snha and others®;
Kishore Kumar Gyan Chandani v. M.D. Mehrotra and others™; R Rathinasabapathy
v. Sate®?, Hon'ble Supreme Court and in the cases of Ramvir Sngh and others v.
Sundar Lal® and Yasinv. Sajjad Husain® Hon' ble Allahabad High Court have established
that even after disposal of final report Magistrate has power to take cognizance on
private complaint based on same or similar allegations of fact and accused can be
summoned by following procedure of complaint.*

PROBLEMS IN DISPOSAL OF FINAL REPORTS

Honble High court of Allahabad has by its administrative circulars such as CL No. 96/
VI11-13 dated 19" July 1971 and CL No. 10/VII-C/25 Admin G. Dated 24™" January
1986 and through its judicial pronouncement in Pradeep Kumar Srivastava v. Sate of
U.P and other Criminal Miscellaneous Case 2520/12 under Section 482 Cr. P. C.
directed to dispose final reportsin one month of time but service of notice for providing
opportunity of hearing to informant is a big challenge. Police personnel do not provide
information to informant in form No. 47 in real sense. They play mischief on this
point. Similarly, advocates delay disposal of protest petition for unknown reasons. In
cases of FIR lodged by public servants in their official capacity, departments do not
show interest nor provide correct address of informant. Huge pendency of cases in
criminal courts also becomes obstacle in disposal.

CONCLUSION AND SUGGESTIONS

Completion of investigation and report submitted by Police under Section 173 of Code
of Criminal procedure has been controversial ever since the Code was enacted. This
article analyzed the courses available to the Magistrate after the submission of final
report. It has been seen that though the final report is deemed to be final since it
signifies the culmination of investigation, the Magistrate has the power under Section
156(3) to direct further investigation which is clearly an independent power .Further
investigation in the offence is legally permissible as contemplated by Section 173 (8)
of the Criminal Procedure Code. Investigation into an offence is a statutory function
of the police and the superintendence thereof is vested in the State Government and
the Court cannot in the absence of any compelling and justifiable reason interfere with
the investigation. In other words there is a statutory right on the part of the Police to

40. 1983(20) ACC 72 SC.

41. AIR 2002 SC 483.

42. 2004 Cr.LJ. 2734.

43. 1985(22) ACC 282 All.

44. 1996 Cr.LJ. 147 All.

45. See, Pakhandu and othersv. State of UP and Another 2002(1) JIC 104 All; Suryabhan v. Sate of UP
and others 2007(3) JIC 828; Mohd Yusuf and others v. Sate of UP and others 2007 (3) JIC 485;
Samoon and others v. Sate of UP and Another 2017(2) JIC 58 All.
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investigate the circumstances of an alleged cognizable crime without requiring any
authority from the Judicial Authorities. However, the investigation can be reopened
and a supplementary charge-sheet can be submitted only on the basis of such materials
which could not come to the knowledge of the Investigating Officer during investigation
and not as a routine affair.

At the same time there are a series of judicial pronouncements to the effect that
Magistrate is not bound by the final report and he can validly differ from the same.
Magistrate, even after accepting the final report, can take cognizance of the offence
upon a complaint or a protest petition on same or similar allegations of fact. However,
if there is no indication by the informant that his protest petition may be treated as
complaint and the Magistrate did not also consciously proceed as in a complaint case,
mere filing of the protest petition would not make it obligatory for the Magistrate to
treat it as a complaint case. If magistrate thinks fit after applying his judicial mind on
material submitted by investigating officer, he can straightway summon accused for
trial.

It can be concluded that the Code has tried to strike out a balance between the
powers of Police on the one hand and Criminal Courts on the other in the interest of
justice but in reality despite serious and sincere efforts of courts final reports are still
pending sincelong and thereasons are obviously non cooperation by other stakeholders.
Thus following suggestions are submitted for quick disposal of final report:

1. Information has been given to informant of First information report must
be stated on affidavit by Investigating officer countersigned by
superintendent of Police and personal liability of 1.0. must be fixed.

2. Information must be given through e-mail, mobile messages etc.

3. In cases relating to departments in absence or transfer of public servants
who lodged the FIR the Head of Department must be assigned duty to
take decision regarding final report.

4. Investigating officer must be directed to produce informant in court while
filing final report in Court.

5. Advocates should be offered some incentives so that they may act
enthusiastically in disposal of final reports.

6. Just to recognize efforts of judicial officer and to motivate for quick
disposal of final report some quota should be prescribed.

7. Special awareness and sensitization programmes should be organized
under auspices of District Legal ServicesAuthority regarding final report.

Qo
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INTRODUCTION

Mankind, with all other living beings have been living in an environment of radiation
hazards from natural sources to man-made technological sources, starting from
radioactive minerals in rocks and soil s to non-ionizing electromagnetic radiations from
cell phones.

We areliving in atechnological era, where electronic gadgets like mobile phones,
TV have become an inseparable part of human lives. The advantages of mobile phones
are huge, considering the many lives that have been saved during emergencies, and
the revolution it has brought in every field and in every aspect, but at the same time it
has exposed such a great proportion of the popul ation to non-ionising electromagnetic
radiations. According to K. J. Sharma,® any dose of radiation beyond human adapted
level may not be considered safe or further adaptable.

There have been cases in India and abroad where people have alleged having
caught cancer due to electromagnetic radiati ons from mobile phones and mobile phone
towers. Although many scientific researchers have been conducted, the research reports
are varied and controversial.

The goal of this article is to highlight the various harms being caused to human
health, both short term and in near future, from mobile phone and mobile towers due
to RF-radiations, with an emphasis on identifying the gaps in our legal system in
comparison to other devel oped nations, and final ly suggesting measures as put forward
by various National and International Agencies, to avoid the harmful effects of non-
ionising RF- radiations, and bringin legislative guidelinesto regulate cell phoneindustry,
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to save the human race and the ecology from being harmed.

MOBILEPHONE RADIATIONAND HUMANHEALTH

A mobile phone is an instrument that enables wireless communication through radio
waves. For this purpose, the mobile phone contains an antenna and a transmitter,
through which it can communicate with the nearest base station.* This radio waves or
radio frequency energy is a form of electromagnetic radiation (EMR),® which can be
categorised into two types:

i) ionizing® (e.q., x-rays, radon, and cosmic rays) and

i) non-ionizing’ (e.g., radiofrequency and extremely low frequency, or power

frequency).

The radiation transmitted by the antenna and the circuitry inside the mobil e handset
is not directional, meaning it propagates in all directions more or less equally.2 The
human body absorbs such energy from devices that emit radiofrequency (RF)
electromagnetic radiation. The dose of the absorbed energy is estimated using a measure
called the Specific Absorption Rate (SAR)®, which is expressed in watts per kilogram
of body weight.** The SAR of a mobile phone is defined by the American National
Sandards Institute (ANSI) as “ the time rate at which radio frequency electromagnetic
energy is imparted to an element or mass of a biological body. It is expressed as
energy flow (power) per unit of mass in units of w/kg.” When referring to human
tissue, this means that SAR is the measurement of heat absorbed by the tissue.* High

4. “MobilePhone Radiation”, Ministry of Health, State of Israel, available at: https://www.health.gowv.il/
English/Topics/radiation/cell_phone/Pages/default.aspx assessed on 27 June, 2017.

5.  Electromagnetic radiation is defined according to its wavelength and frequency, which isthe number
of cycles of a wave that pass a reference point per second. Electromagnetic frequencies are
described in units called hertz (Hz). The frequency of radiofrequency electromagnetic radiation
ranges from 30 kilohertz (30 kHz, or 30,000 Hz) to 300 gigahertz (300 GHz, or 300 bhillion Hz).
Electromagnetic fields in the radiofrequency range are used for telecommunications applications,
including cell phones, televisions, and radio transmissions.

6. Radiations with enough energy which can remove tightly bound electrons from the orbit of an
atom, causing the atom to become charged or ionised, thereby changing the structure of the atom,
are called lonising Radiations.

7. Non-ionising radiation refers to any type of electromagnetic radiation that does not carry enough
energy per quantan (photon energy) to ionize atoms or molecules- that is, to completely remove
an dectron from an atom or molecule. It includes the spectrum of Ultraviolet (UV), visible light,
infrared (IR), microwave (MV), radio frequency (RF), and extremely low frequency (ELF) with not
enough energy to change the atom structure.

8. Manasi Dash and Arun Mehta, “Understanding Mobile Phone Radiation and Its Effects” 46 EPW
22-25 (2011).

9. TheSAR isameasure of the amount of radio frequency energy absorbed by the body when a handset
isin use. Lower number indicates a lower radiation exposure risk.

10. National Cancer Institute, "Cell Phones and Cancer Risk" available at: https://www.cancer.gov/
about-cancer/causes-prevention/risk/radiation/cell-phones-fact-sheet

11. All about mobile phone radiation, available at https://sites.google.com/site/
allaboutmobilephoneradiation/what-is-radiation, assessed on 27 June, 2017.

12. Supra Note 4.



30 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

levels of radio-wave radiation can affect health by heating the body. These effects are
known as thermal effects.? The thermal effect has the ability to heat human tissue,
much like the way a microwave oven heats food. The level of temperature increase is
of an order of magnitude less than that obtained during the exposure of the head to
direct sunlight.®

On 13 January 2010 an Inter-Ministerial Committee™ submitted its report on
€l ectro-magnetic frequency radiation to the Department of Telecommunications(DOT),
according to which, radiation can cause thermal effects by holding mobile phones
close to the body.™ It can also cause non-thermal effects, which may result in burning
and tingling sensations on the skin of the head, fatigue, sleep disturbance, dizziness,
lack of concentration, ringing in the ears, reaction time, loss of memory, headache,
disturbance in digestive system and heart palpitation, etc.’® Studies have shown that
exposure to RF waves emitted from mobiles can also cause tumors, brain damage,
foetal damage and dlightly raised blood pressure at the time of use.*'The DOT has said
it is going to issue orders to the mobile handset manufacturers, to prominently display
the SAR leves on the packing, so that it is readily available to the consumer at the
point of sale.®

EFFECT ON CHILDREN

In January 2015, Forbes published an article that suggested Wi-Fi exposure could be
more dangerous to children than previoudy thought. This is reversal from Forbes
previous stance that radiation-exposure mongers were using scare tactics to frighten
those off of commonly accepted technology.**Children experience radiation exposure
during critical developmental periods in their life as most parents do hand their kids a
wireless device to alleviate boredom, without knowing that cell phones can be
carcinogenic®.Children absorb a greater amount of microwave radiation than adults

13. Supra Note 8.

14. The Inter-Ministerial Committee comprising of the Department of Telecom, Ministry of Health,
Ministry of Environment and Forests, Department of Biotechnology, and Indian Council of Medical
Research, wasset up in August 2010 for studying radiation from cellular towers and mobile handsets.

15. DOT, Ministry of Communication and Information Technology, Government of India,”Inter-
Ministerial Committee on EMF Radiations’ available at: www.dot.gov.in/

mi scellaneous/| M C%Report/IM C%20Report.pdf assessed on 29 June, 2017.

16. Supra Note 8.

17. Mobile phone radiation, available at: https://www.uswitch.com/mobiles/guides/mabile-phone-
radiation/ assessed on 27 June, 2017.

18. Supra Note 8.

19. The Effects of Cell Phone Radiation on Children, available at https://www.defendershield.com/
effects-of-cell-phone-radiationn-on-children, assessed on 11 July, 2017.

20. A carcinogen is any substance, radionuclide, or radiation that is an agent directly involved in causing
cancer. This may be due to the ability to damage the genome or to the disruption of cellular
metabolic processes. Some carcinogens do not affect DNA directly, but lead to cancer in other ways.
For example, they may cause cells to divide at a faster than normal rate, which could increase the
chances that DNA changes will occur.

21. Supra Note 17.
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do, astheir bodies are very immature, changing and are extremely sensitive to foreign
environmental influences.?lt is advisable to keep mobile phones away from infants
and kids for they have thinner skulls, which allows radiation to penetrate further into
their brains. They have developing nervous systems with a faster rate of cellular
division, meaning cell damage can occur at a faster rate. Their brain tissues hold more
water, through which radiation can travel more quickly. Foetuses®? are even more
vulnerable than children. Adolescent girls and women are advised not to keep cell
phones inside their bras. Research shows that a correlation has been found between
brain cancer and cell phone usage. Brain cancer among children has now surpassed
leukemia.®

Very few studies have been conducted around the world on RF radiation exposure
to children. The World Health Organization (WHO) recognizesthat RF EMF research,
especially in relation to children, should be given priority.In a 2010 study conducted
in Germany, researchers studied over 3000 children randomly selected from the
population of four cities in the South of Bavaria. Interview data was taken on the
participants' mental health, socio-demographic characteristics and other points of
interest. Using a personal dosimeter, the test subjects were assessed for RF EMF
exposure over the course of 24 hours. In total, 7% of the children and 5% of the
adol escences showed abnormal mental behaviour. Using multiple logistic regression
analyses, it was determined that measured exposureto RF fieldsin the highest quartile
was associated to overall behavioural problems in adolescents.®

ENVIRONMENTAL IMPACT

Cdl phones pose a serious burden on the environment, gobbling up power and precious
materials before heading to landfill. In the developing countries where they are
repurposed or dismantled, they can end upin the rivers and soil, where they help
contribute to cancer, damage to the nervous system and to brain development in
children.® The Electromagnetic Radiation (EMR) emitted from mobile towers is so
powerful that it affects the biological systems of birds, insects, and even humans.
A 10-member committee under Bombay Natural History Society (BNHS) with director
Asad Rahmani constituted in 2010 reviewed 919 studies performed in I ndia and abroad

22. Inhuman development, a fetus or foetus is a prenatal human between the embryonic state and birth.
The fetal stage of development tends to be taken as beginning at the gestational age of eleven
weeks, i.e. nine weeks after fertilization. In other words, its an unborn or unhatched offspring of a
mammal, in particular an unborn human more than eight/nine weeks after conception.

23. Vidya Frazier, “Israeli Bill Addresses Cell Phone Radiation Danger” (2012) available at: http://
www.earthcalm.comv/isradli-bill-addresses-cell-phone-radiation-danger assessed on 12 July, 2017 .

24. Supra Note 17.

25. Supra Note 17.

26. Alex Pasternack, “The Environmental Costs (and Benefits) of Our Cell Phones’ available at:
https://www.treehugger.com/clean-technol ogy/the-environmental -costs-and-benefits-of-our-cell-
phones.html assessed on 13 August, 2017.
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regarding the effects of cell-phone towers on birds, insects, animals, wildlife, and
humans, pinpointed cell-phone towers as a potential cause in the decline of animal
populations.?” It was suggested that to prevent overlapping high radiations fields, new
towers should not be permitted within a radius of one kilometre of existing towers. If
new towers must be built, construct them to be above 80 feet and below 199 feet to
avoid the requirement for aviation safety lighting.

Many components of mobile phones are considered toxic like arsenic, lithium,
cadmium, copper, lead, mercury and zinc. These poisonous substances may leach
from decomposing waste in landfills, seep into groundwater and contaminate the soil.
Metals build up inthesoil, can then enter the food chain and in sufficient concentrations
may cause health problems. But not just the dumping of mobile phones is dangerous
for the environment, the production of new mobile phones to contribute to climate
change by using up energy and virgin materials which rel ease greenhouse gasses into
the atmosphere. It is estimated that up to 90% of these greenhouse gases can be saved
by recycling materials from mobile phones.?® Plastics may contain brominated flame
retardantsthat aretoxic and persist in the environment. Studies suggest they accumul ate
in household dust and in the food chain, and they have been detected in some fish.®

CELLULAR INDUSTRY, RADIATION RESEARCH & CANCER

The Célular industry was started in the early 1980s. The Communication Technol ogy
which was primarily meant for The Department of Defence, USA was put into
commerce by companies focussing on profits, and pressurised Government Regulatory
Agency, Food and Drug Administration (FDA) to allow cell phonesfor sale in market
without Pre-Market Testing. The rational, known as the Low Power Exclusion,
distinguished cell phones from dangerous microwave ovens based on the amount of
power used to push the microwaves. The pressure worked and cell phones were
exempted from any type of Regulatory oversight.® Questions about cell phone safety
arose in the early 1990s, when a lawsuit was filed by Florida businessman David
Reynard against cell phone manufacturer NEC, alleging that cell phones caused his
wife's death due to brain cancer. Reynard revealed to the public on the Larry King
Live show, complete with dramatic x-rays showing the tumor close to where Susan
held her cell phone to her head for hours each day.® Pressurised by media and public,

27. Anthony Gucciardi, “Cell-phone Towers EMR Damaging Biological Systems of Birds, Insects,
Humans” availableat http://natural soci ety.com/cell phone-tower-emr-damaging-birds-insects-human,
assessed on 13 August, 2017.

28. The Problem with mobile phones, available at: http://www.cleanup.org.au/au/CleanUpM obilePhone/
the-problem-with-mobile-phones.html, assessed on 13 August, 2017 .

29. Supra Note 26.

30. Sue Kovach, “Hidden Dangers of Cell Phone Radiation”, (2007), available at: http://
www.lifeextension.com/magazine/2007/8/report_cellphone_radiation/page-01 assessed on 27 June,
2017.

31. Ibid.
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the US Congress ordered the Telecommuni cations Industry Association (TIA) to invest
28 millioninto studying cell phone safety. A non profit organisation, Wrel ess Technol ogy
Research (WTR) was formed and Dr. George Carlo® was appointed Chairman.

As early as 1996, the international expert committees recommended the need to
conduct a comprehensive epidemiological study that will answer the subject of the
possible connection between Mobile phone use and the development of tumors in the
exposure area. Evaluation of carcinogenicity in humans relies on three sources of
data: epidemiological, experimental animal andin-vitro genotoxicity data.*Epidemiologic
studies take into account the following things:*

i) How “regularly” study participants use cell phones (the number of calls
per week or month)

i) The age and the year when study participants first and last used acell
phone (allows calculation of the duration of use and time since the start
of use)

iii) The average number of cell phone calls per day, week, or month
(frequency)

iv) The average length of atypical cell phone call

v) Thetotal hours of lifetime use, calculated from the length of typical call
times

A study in 2003 on eight rats exposed for two hours to the radiation of different
strengths of the mobile phones having the Global Systems for Mobile (GSM)
communications resulted in neuronal damage in the cortex, hippocampus and basal
gangliain the brains of exposed rats.® The findings from a study in 2004 data suggests
an increased risk of acoustic neuroma associated with mobile phone use of at least 10
years duration.® Sweden has recognised electro-hypersensitivity (subjective and
objective skin and mucosa related symptoms, such as itching, smarting, pain, heat
sensation, redness, papules, pustles, etc, after the exposure to visual display terminals,
mobile phones, as well as other electromagnetic devices) as functional impairment.*

32. Dr. George Carlo was an epidemiologist whose expertise was in public health and how epidemic
diseases affect the population. He was then working with the FDA on silicone breast implant
research.

33. M Kundi, “Mobile Phone Use and Cancer” Occupational and Environmental Medicine, 61 BMJ
560-570 (2004).

34. National Cancer Institute, "Cell Phones and Cancer Risk" available at: https://www.cancer.gov/
about-cancer/causes-prevention/risk/radiation/cell-phones-fact-sheet

35. Sdlford, Leif, G Arne E Brun, Jacob L Eberhardt, Lars Malmgren and Bertil R R Persson (2003):
“Nerve Cell Damagein Mammalian Brain after Exposureto Microwaves from GSM Maobile Phones”,
Environmental Health Perspectives, Vol 111, No 7, June, pp 881-83, Brogan & Partners.

36. Lonn, Sefan, Anders Ahlbom, Per Hall and Maria Feychting (2004): “Mobile Phone Use and the
Risk of Acoustic Neuroma’, Epidemiology, Vol 15, No 6, (November), pp 653-59, Lippincott
Williams and Wilkins.

37. "Mobile Phone Radiation is it safe or not", available at: http://www.bevolution.dk/pdf /
MobilePhoneRadiationl sitsafeornot.pdf assessed on 14 August, 2017
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A Swedish-control study series, suggested substantially increased risks for glioma
among both short and long term users of mobile phones.®*There have been many
researchers and many are still going on, but it is said that Telecom Industry |obbyists
have been trying to get the report results favour their claim that everything is safe and
fine. One such widely noted article by K SV Nambi and S D Soman has been highly
criticised by Arjun Makhinjani in his article, “Low Level Radiation and Cancer:
Incomplete Data, Faulty Analysis’, where he says that the data which Nambi and
Soman use are seriously deficient; their analysis is utterly faulty. He further writes

“Nambi and Soman have written a paper whose data are essentially
incomplete. They have not even exercised minimal care in drawing
conclusionsfromthisdata. They have ignored many of the important
factors which could contribute both to cancer incidence and to the
differences in such incidence between the cities. Their paper is a
shameful piece of work presented in the guise of science, which not
only discreditsthe authors, but also Bhabha Atomic Research Centre
where they work, the referees who allowed such a shoddy piece of
work to be published, and the journal, Health Physics, which published

it.” 39

European Commission in 2009 echoed that the exposure to radio frequency fields
is unlikely to lead to an increase in cancer in humans.® The Washington based
Government watchdog group, Environmental Working Group in 2009 said that
scientific evidence to date has not been able to make a hard link between cancer and
mobile phones, but that recent studies were showing an increased risk for brain and
mouth tumours for people who have used mobile phones for at least 10 years.*
George Carlo, a public health scientist, epidemiologist and lawyer who headed the
$28.5 million research programme funded by the cell phone industry from 1993 to
1999 had said then

...with medical science indicating increased risks of tumors, cancer,
genetic damage and other health problems fromthe use of cell-phones,
the government and the cell phone industry have abandoned the
public.%

In Isragl, a study was conducted by Dr. Siegal Sadetzki, Director of the Cancer
Epidemiology and Radiation Unit at the Gertner Institute, Sheba Hospital. The results
of the study found a statistically significant connection between relatively long use
(over 10 years) and the development of tumors in the salivary glands, in particular

38. L. Harddl, K. H. Mild, M. Carlberg and F Soderqvist “Tumour Risk Associated with Use of Cellular
Telephones or Cordless Desktop Tele-phones, 4 World Journal of Surgical Oncology 74 (2006)

39. Arjun Makhinjani, “Low Level Radiation and Cancer: Incomplete Data, Faulty Analysis’ Vol. 22,
No. 44 EPW 1853-1855 (1987).

40. Supra Note 6.

41. Supra Note 6.

42. Will Your Cell Phone Kill You? 2002, available at http://www.pcworld.com/article/92444/
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among people who used to hold the mobile phone on the same side where the tumor
developed.®In May 2011, the International Agency for Research on Cancer (IARC),
the cancer research armof theWorld Health Organization (WHO), declared cell phones
a Group 2B Possible Carcinogen, meaning a “ possible cancer-causing agent,” based
ontheavailableresearch. According tothe press release Dr. Jonathan Samet, Chairman
of the Working Group, indicated that “ the evidence, while still accumulating, isstrong
enough to support a conclusion and the 2B classification ... and therefore we need to
keep a close watch for a link between cell phones and cancer risk.” “According to
Martin Blank® electromagnetic fields (EMF) damage cells and DNA by inducing a
cellular stress response. The coiled structure of DNA is very vulnerable to
electromagnetic fields, which possesses the same structural characteristics of a fractal
antenna (electronic conduction and self-symmetry), and these two properties allow
for greater reactivity of DNA to EMF than other tissues. Moreover, no heat is required
for this DNA damage to occur.®® Blank believes that the potential harm of wireless
technologies can be significant, and that there's plenty of peer-reviewed research to
back up such suspicions. For example, a 2009 review of 11 long-term epidemiologic
studies revealed using a cell phone for 10 years or longer doubles your risk of being
diagnosed with a brain tumor on the same side of the head where the cell phone is
typicaly held.#Sudies in both Australia and India have found that men who use their
cell phones most frequently (and keep them in their pants pocket) had lower sperm
counts than those who used cell phones less often.®

Dr. Devra Davis, an epidemiologist and author of the book, “Disconnect,” has
been an outspoken proponent of improved cell phone standards and regulations. At
present, the Federal Communications Commission (FCC) bases its standards on a
mode that overwhelmingly does not apply to the population at large.®As explained in
one of his recent articles, Dr. Davis says

“The current FCC standards are unrealistic because they're based on ... a
creature called Sandard Anthropomor phic Man, or SAM —that’s larger than
the average person, and, therefore, able to withstand more radiation exposure
than most people. SAM is not an ordinary guy. He ranked in size and mass at
the top 10 percent of all military recruits in 1989, weighing more than 200

43. Ministry of Health, Government of Israel, available at: https://www.health.gov.il/English/Topics/
radiation/cell_phone/Pages/default.aspx.

44. Dr. Mercola, “Latest Radio Frequency Study Adds Credibility to Concerns About Cell Phone Hazards’
2016 June, available at http://articles.merocola.com/sites/articles/archive/2016/06/15/cell-phones-
radiation-effects.aspxassessed on 11 July, 2017.

45. Specia Lecturer and retired Associate Professor at Columbia University in the Department of
Physiology and Cellular Biophysics and former president of the Bio-Electromagnetics Society.

46. Martin Blank gave this informative speech at the November 18, 2010 Commonwealth Club of
California program, “The Health Effects of Electromagnetic Fields,” co-sponsored by
ElectromagneticHealth.org.

47. Supra Note 42.

48. Lulu Chang, “Cell Phones Radiation Is Making Headlines Again With Berkeley’'s Right To Know
Ordinance’ (2015) available at https://www.digitaltrends.com/mobile/cell-phones-radiation-is-making-
headlines-again-with-berke eys-right-to-know-ordinance/ assessed on 11 July, 2017.
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pounds, with an 11-pound head, and standing about 6 feet 2 inchestall. SAM
was not especially talkative, as he was assumed to use a cell phone for no
more than six minutes.” *°

However, in May, 2016, Dr. Davis reiterated her call for revised FCC standards
that would be based on the average person. Therefore the entire debate about these
researches is of no use, so long FCC doesn’'t change its standard suitable for the
general people. According to the Environmental Protection Agency (EPA) the FCC's
exposure standards are “serioudy flawed.”®* Food and Drug Administration (FDA)
says that the FCC rules do not address the issue of long-term, chronic exposure to RF
fields.” National Institute for Occupational Safety and Health (NIOSH) says the FCC's
standard isinadequate becauseit “ is based on only one dominant mechani sm—adverse
health effects caused by body heating.”*? According to Amateur Radio Relay League
Bio-Effects Committee, “ The FCC's standard does not protect against non-thermal
effects.”*In a new report, they conclude that evidence is strong enough to warrant
immediate action to protect children and others from the potentially harmful effects of
electromagnetic radiation emitted by wireless devices:

“ ... non-ionizing frequencies, be they sourced from extremely lowfrequencies,
power lines or certain high frequency waves used in the fields of radar,
telecommunications and mobile telephony, appear to have more or less
potentially harmful, non-thermal, biological effects on plants, insects and
animals, aswell asthe human body when exposed to level sthat are below the
official threshold values. One must respect the precautionary principle and
revise the current threshold values, waiting for high levels of scientific and
clinical proof can lead to very high health and economic costs, as was the
case in the past with asbestos, leaded petrol and tobacco.” 34

Despite what you may have heard, thelink between cell phone use and brain
tumorsis well substantiated and backed by more than 100 scientific studies.®In
2008, Dr. Vini Gautam K hurana, aMayo Clinic-trained neurosurgeon with an advanced
neurosurgery fellowship in cerebral vascular and tumor microsurgery, concluded:

“There is currently enough evidence and technology available to
warrant industry and governments alike in taking immediate stepsto
reduce exposure of consumers to mobile phone-related
electromagnetic radiation and to make consumers clearly aware of
potential dangers and how to use this technology sensibly and

50. Supra Note 42.

51. Official comments to the FCC on guidelines for evaluation of eectromagnetic effects of radio
frequency radiation, FCC Docket ET 93-62, November 9, 1993.

52. Comments of NIOSH to the FCC, January 11, 1994.

53. Comments of the ARRL Bio-Effects Committee to the FCC, January 7, 1994.

54. “European Leaders Call for Ban of Cell Phones and WiFi in Schools” (2011) available at http://
articles.mercola.com/sites/articles/archive/2011/06/02/european-leaders-call-for-ban-of-cell -
phones-and-wifi-in-schools.aspx assessed on 11 July, 2017.
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safely.” %

LEGISLATIVE MEASURES

San Francisco, California, USA was the first city to pass cell phone safety legidation
"The Right to Know" Ordinance and signed by Mayor Lee, as early as August, 2011.
The Ordinance requires that cell phone retailers must distribute an Educational Sheet
created by San Francisco Department of Environment, explaining Radio Frequency
emissions from cell phones, to be given at the point of purchase/sale, and instructions
as to how consumers may minimise exposure. Each Retailer must display a poster
that states that cell phone emit RF energy that is absorbed by head/body. The
European Parliament passed resolution in 2009 titled “Health Concerns Associated
with Electromagnetic Fields’ which calls for Government actions by member states/
nations to address concern over the link between use of cell phones and certain type
of cancer including brain, auxiliary nerves, parotid gland tumour, especially when
children are concerned.

The Isragli Parliament too passed a bill in 2012 requiring all cell phones sold in
Israel to bear a health hazard warning label. The warning will read: ” Warning—the
Health Ministry cautions that heavy use and carrying the device next to the body may
increase the risk of cancer, especially among children.” ¥’Israel has also created the
first National Institute to study the potential health effects of cell phones and other
devices and make recommendations to minimize exposure to microwave radiations. It
will also send SMS everyday at 12 O’ clock warning: “ This mobile emits non ionizing
radiation and according to WHO it can cause cancer”. And each time mobileisturned
on; message will appear on screen. The Public Health Service in Canada has issued
guidelines over children’s mobile phone use. In Russia, the Ministry of Health has
issued guiddines stating that youth under 18 should not use cell phones.*® In France,
mobile phones are banned from primary schools and advertising to minors is banned.
Also all cell phones must be supplied with a headset. The French Legidation namely
“National Engagement for the Environment”, prescribes the following:

i) Each French Electronic stores and cell phone vendors must post each
devices SAR labélling, in French legible language so that consumers may
make their informed choices through comparison;

i) Cdl phones be sold with headset;

iii) Ban cell phone advertisements aimed at children and adol escents younger
than 14 years,

56. Ibid.

57. Supra Note 21.

58. Available at: https://ehtrust.org/newsletter-israel-requires-warnings-on-cell-phones assessed on 12
July, 2017

59. Israeli Bill Addresses Cell Phone Radiation Danger, 2012 available at http://www.earthcalm.com/
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iv) ban the manufacturers of cell phones specifically made for kids younger
than 6 years

In 2002, Interdisciplinary Society for Environmental Medicine, Germany
recommended banning cell phone use by children, and also banning cell phones and
cordless phones in preschools, schools, hospitals, nursing homes, events halls, public
buildings and vehicles.®® In August 2005, Vienna Medical Association warned against
Wi-Fi, and cdll phone use by children up to age 16.5* In 2006, German Government,
Frankfurt stated not to install Wi-Fi in its schools until it has been shown to be
harmless.®The International Commission on Electromagnetic Safety comprising
Scientists from 16 nations recommended in early 2008 to limit cell phone use by
children, teenagers, pregnant women and the elderly.®® National Library of France,
Lakehead University, Ontario and Sainte-Genevieve University, Paris and Progressive
Librarians Guild removed Wi-Fi from their libraries because of health concerns in
2008. The UK Teachers Union namely VOICE in 2008, the I rish Doctors Environmental
Associationin 2009 and the Austrian Medical Association (OAK) in 2012 recommended
for a ban on Wi-Fi in schools due to exposure to eectromagnetic fields, and came up
with guidelines in these regard. In May, 2009 the US Fish and Wildlife Service urged
Congress to focus on the potential connection between electromagnetic fields and
“Bee Colony Collapse”.* The Russian National committee on Non-lonizing Radiation
Protection has officially recommended on June 19, 2012 that Wi-Fi not to be used in
schools.® On 15 Aug 2013, the Elementary Teachers Federation of Ontario, representing
76,000 teachers, recommends that cell phones be turned off in classrooms, and that
all Wi-Fi transmitters be labelled as part of a hazard control program.

In India, the Karnataka State Government banned cell phones in all schools and
pre-university colleges asearly as2009.% On 16 Sept 2013, the City of Mumbai, adopted
apolicy prohibiting cell towers on schools, colleges, hospitals, orphanages, andjuvenile
correction homes; prohibiting nearby antennas from being directed toward such
buildings; and requiring that antennas on such buildings be removed. The policy
also requires the approval of 70% of the residents of an apartment or condominium
building, and the approval of 100% of the residents of the top floor, before antennas
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are installed on the roof .5

JUDICIAL DECISIONS

For thefirst time ever, ajudgein Italy has ruled that excessive cell phone use can result
in brain cancer.® The court in the northern town of Ivrea awarded the plaintiff a state-
funded pension. The judgement, which was handed down on 11 April, 2017 is subject
to a possible appeal. A medical expert estimated the damage to the plaintiff at 23% of
his bodily function, prompting the judge to make a compensation award of *500 per
month to be paid by INAIL, anational insurance scheme covering workplace accidents.®

A 42-year-old domestic help, Harish Chand Tiwari, from Gwalior, recently moved
the SC complaining that a BSNL tower illegally installed on a neighbour’s rooftop in
2002 had exposed him to harmful radiation 24x7 for the last 14 years. Radiation from
the BSNL tower, less than 50 metres from the house where he worked, afflicted him
with Hodgkin's Lymphoma caused by continuous and prolonged exposure to radiation.™
Tiwari argued that if there is no conclusive evidence to show adverse health effects of
electromagnetic radiation emitted from cell phone towers, there is no conclusive study
to show that such radiation is safe for humans. Tiwari alleged that the respondents
including the Central Government, have ignored the Precautionary Principle, in their
endeavour to achieve the goal of making India, a country with the highest tel e-density
in the world. However laudable this goal may be, it cannot be at the cost of human
welfare and well being, which is the paramount right enshrined under Article 21 of the
Constitution, Tiwari contended. Tiwari has further alleged that more than 50 per cent
mobile towers in the country are illegal, without following the statutory prescribed
limits of radiation.”™ A bench of Justices Ranjan Gogoi and Navin Sinha directed that
the particular mobile tower shall be deactivated by BSNL within seven days from the
order.
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The Rajasthan High Court recently in 2016 held that mobile towers are harmful
and ordered all base towers for fourth generation (4G) telecom services to be removed.
The high court held that radiation emitted from maobile phones and mobile base towers
are “hazardous to children and patients”.” The court also asked all mobile companies
with towers in Rajasthan to relocate these from a periphery of 500 meters from
prisons and those falling within a 100-meter distance of ancient and archaeological
heritage monuments. The court emphasised that electromagnetic radiation emitted
from cell phones as well as maobile towers have both thermal and non-thermal effects,
that is, these waves cook human tissues just like a microwave oven would if abody is
exposed to these radiation for long.” A three judge Supreme Court Bench of Chief
Justice T.S. Thakur and Justices R. Banumathi and Uday L alit recently while hearing
appeals from various High Courts relating to mobile towers, the CJI observed that one
retired judge who died of cancer had written a book in which he said that he was
afflicted with cancer as he was using mobile phones for longer hours and even holding
conferences on mobile phones. The bench was also informed by the Counsel that in
foreign countries mobile towers are erected outside the city and boosters are erected
at various points to transmit signals. This system is not being followed in India as
service providers will have to incur huge costs for erection of boosters.™

The Supreme Court of India on 5™ July, 2013upheld a decision of the High Court
of the State of Rajasthan to removeall cell towersfromthe vicinity of schools, colleges,
hospitals and playgrounds because of radiation “hazardous to life” The over 200-
page November 27, 2012 Rajasthan decision reviews worldwide evidence that cell
towers are harming human beings and Wildlife.

PRECAUTIONS

1. Mobile phones with a low SAR number should be bought. Lower SAR level
indicates lower radiation exposure risk.

2. Keep the mobile phone away from the body. Use a speaker phone or hands-free
instrument to decrease the electromagnetic radiation to the head, ensure that a
ferrite bead is clipped to the headset to absorb radiation.

3. People with active medical implants should keep their cell phone at least 30 cm
away from the implant.

4. Use a phone with external antenna, preferring one where the antenna is further
away from the skull.

5. Avoid sleeping with cell phone below your pillow or near your head.
6. Do not use the telephone in a car without an external antenna.

72. J. Venkatesan, “Supreme Court to Examine if mobil towards cause radiation” available at http:/
www.asianage.com/indi a/supreme-court-examine-if-mobile-towers-cause-radiation-580 assessed on
14 August, 2017.
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7. Usealandline for longer telephone calls.

8. Avoid using a mobile phonein metallic enclosures such aslifts, where the radiation
has nowhere to go but into the body.

9. Limit cel phone use to areas with excellent reception because cell phones emit
more radiation in areas where signals are weak.

10. Use a mobile phone radiation shield. Many companies offer such shields.

11. Use mobile phone radiation block applications which deactivate radiation emitting
points in a mobile phone like the antenna, Wi-Fi, GPS, Bluetooth for desired time
periods.

12. Do not let children use a cell phone™
13. Children, who have smaller and thinner skulls should limit mobile phone use.

CONCLUSION

Many epidemiological investigations have been conducted by agencies sponsored by
either Government or telecomindustry or by independent agencies. Some of the reports
gave clean chit to telecom industry and some claimed a link between radiations from
mobile phones and mobile towers with cancer and other serious diseases. However
no single and final conclusion has been reached. Everybody knows that smoking is
injurious to health and can cause cancer. But not everybody who smokes catches
cancer. Similarly not everybody exposed to mobile phone radiations will catch cancer,
but then lakhs will be affected. Flora and Fauna has already been affected. We no
more see the sparrow in cities these days, and it's not because of a decrease in the
number of trees. Research has claimed that an uninterrupted exposure for nearly 10
years at an average period of 2 hours daily will lead to cancer. It will be too late if we
wait to verify the future threat by experimenting these harmful radiations on our
children and loved ones. It will be too late and we will only repent if the research
proves to be true.

The Government should rather take precautionary measures like other foreign
nations by bringing in legidation to control and regulate the telecom industry and the
harmful mobile phone radiations .Authorities in Finland, Canada and the UK have
already issued official warning about limiting cell phone use by children. The Digital
India concept is without doubt a brilliant initiative by the Government, but it should
not come at the cost of our children and future generations. Standing at this juncture
of devel opment and modern lifestyle, we do not believe in abandoning thisrevol utionary
technology but we may demand attention from government as well as corporate side
promoting safer useand design for public health. Till the timethetechnology isenhanced
or developed enough to checkmate the harmful effect of the radiations, let's follow
the precautions. Until science is settled and the Government updates its standards to

75. EHHI, "The Cell Phone Problem" available at: www.healthandenvironment.org/uploads/docs/
cell_phone report EHHI_Feb2012_1.pdf assessed on 17 August, 2017.
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reflect actual health risk or safety of cell phone use, Consumers should take
precautionary measures when using cell phone, such as using a headset or the
speakerphone, limiting children’s use to emergencies, and turning phone off when not
in use. The current and future research needs to be more experimental than
epidemiological; independently funded than industry funded; focused not just on the
development of cancer, but also on subtle biological effects such as headache, sleep
disorder and other ailments.

At present States seem to be focussing more on cell phone legidation that covers
more immediate risk of harm that is increased vehicle accident risk caused by texting
and calling while driving but a comprehensive legidationis required to save generation
from the harmful effect of cell phone radiation both from the cell phone's radiation as
well as from cell phone towers. Public awareness may be increased through future
legislation requiring cell phone manufacturers to fund informal campaigns or
conspicuously post safer cell phone practices on production for sale or phone bills.

Qo
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Sanskrit Literature and Personal Laws in India:

A Journey from Ancient India to Modern India
Dr. Om Prakash Sharmat

INTRODUCTION

Sanskrit is our Sanskriti and the legal system is a part of our Sanskriti. Since ancient
literature is in Sanskrit language and the Hindu law being an ancient system; it must be
found in these Sanskrit literatures. So there is strong connection between Sanskrit
literature and law of our country. Sanskrit Literature begins with the Veda and the
Veda is the source of all knowledge. In ancient India not only was there tremendous
development of Mathematics, Astronomy, Medicine, Grammar, Philosophy, Literature,
etc., but there was also tremendous devel opment of law?. India has a recorded legal
history starting from the Vedic ages. It is believed that ancient India had some sort of
legal system in place even during the Bronze Age and the Indus Valley Civilization.
India’s legal system presents the most extensive and diverse written law in the world.
The term Law was known as Dharma® which in its common connotation means Duty.
It was duty which regulated the entire society in ancient age. Law as a matter of
religious prescriptions and philosophical discourse has an illustrious history in India.
Emanating from the Vedas, the Upanishads and other religious texts, it was a fertile
field enriched by practitioners from different Hindu philosophical schools and later by
the Jains and criminal matters were essential features of many ruling dynasties of
ancient India.

The present Indian legal system is a British legacy which we have been following
since our independence from British Rgj. India maintains a common law legal system
inherited from the colonial era and various legidations first introduced by the British
are still in effect in modified forms today. Indian personal law is fairly complex, with
each religion adhering to its own specific laws. In this small paper my endeavor
would be to study the relevant Sanskrit literature relating to law and also to examine
the provisions relating to marriage, divorce, maintenance, adoption and succession in
this literature. | will also try to compare the ancient position with the modern position

1. Ph.D in Law, Assistant Professor of Law, Department of Law, University of Gour Banga, Malda,
West Bengal, M- 8967589798 E-Mail- opsharma.law@gmail.com.

2. Markand Katju, Former Judge, Supreme Court of India.

3. Dharma in India is mainly consisted of three important aspects such as Acharas (customs and
rituals), Vyavaharas (legal procedures and dispute settlement) and Praschita (penances).
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and that includes development of Hindu Personal Law from Vedic age to modern age
and the changes brought in it in the modern time.

CONCEPT OF PERSONAL LAWS AND IT'S SOURCES

Hindu Law refersto the system of personal laws of Hindus applied to Hindus in India.
Hindu law is applicableto the personal and family matters of Hindus such as marriage,
divorce, maintenance, adoption, minority and guardianship, rights of a member of
joint family, pious obligation of sons for the debts of the father, alienation of family
property, partition of joint family property and succession. The sources of Hindu
Personal Law can be divided into two broad categories: (1) Ancient Sources and (2)
Modern Sources. The Ancient sources are Vedas, Dharmashastras, Dharmasutras,
Commentaries and Digest, Manu Smiriti and Customs. The modern sources are; Justice
Equity and Good Conscience, Precedent and Legislation.

APPLICATION OF HINDU LAW

Before the advent of Mudlims in India, the term Hindu' had no creedal connotation.
Thenit had aterritorial significance; probably it also denoted nationality.® It seems that
theword ‘Hindu' cameinto vogue with the advent of Greeks who called theinhabitants
of the Indus valley as idol and later on this designation was extended to include all
persons who lived beyond the Indus Valley.® In old Hindu Law, the expression ‘Hindu
‘was given sufficiently wide meaning so as to include not merely persons who were
Sikhs, Jains or Buddhist by religion but also several tribes, communities and people
who were not Hindus.

A precise definition of Hinduism does not exist. Hence, it is impossible to define
fixed criteria for determining who is a Hindu. So a negative definition of ‘whoisnot a
Hindu' is used. Further, in this land, several religions have been born and they follow
the same customs and practices. So it cannot be said that Hindu Law can be applied
only to people who are Hindus by religion. Due to these reasons, in general, the
following people are considered to be Hindu with respect to application of Hindu
Law:

4. In India we have divergent Personal Laws meant for the people of different religion. Different
religions likeHindu, Muslim, Christian and Parsietc are governed by their own personal law as Hindu
law (Hindu law Acts 1955-56), Muslim law (Muslim personal laws (Shariat) application act 1937),
Christian law, Parsi law (Parsi Marriage and Divorce act 1936), respectively. Every religion follows
their own personal laws in the family matters pertaining to marriage, divorce, maintenance,
guardianship, adoption and succession.

5. Paras Diwan, Modern Hindu Law 1 (Allahabad Law Agency, Allahabad, 1993).

6. Ibid.
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1. Hindu by Religion- A person who is Hindu, Jain, Bauddha, or Sikh by
reigion’.

2. Hindu by Birth - A person who is born of Hindu parents. If only one
parent is a Hindu, the person can be a Hindu if he/she has been raised as
aHindu.

3. Persons who are not Muslim, Christian, Jew, or Parsee by religion.

4. Personswho are not governed by any other religious law will be governed
by Hindu Law.

CODIFICATION OF HINDU LAW

Hindu Law applicable in India consists of two parts. First part consists of Uncodified
Hindu Law which includes some customs and traditions which are being followed
since the Vedic age. For example the son’'s pious obligation to repay his father’s debt,
Sidhan must be held by wife only, rules relating to charitable endowment, rulesrelating
to appointment of Mahant and other Priests of Hindu Temples and rules relating to
coparcenary property. The Codified Hindu Law is basically statute laws passed by the
legidative body in India. In modern time the codified Hindu Law is applicable to two
types of persons. (1) Those who are Hindus, Shikhs, Jains or Budhist by religion, and
(2) Those who are not Muslims, Christians, Parsis or Jews by religion. A person who
isaSikh, Jain or Buddhist isnot a Hindu by religion, though Hindu law appliesto him.
Similarly a person who is not a Muslim, Christian, Parsi or Jew is hot Hindu by
religion though Hindu Law applies to him. Section 2 (1) of the Hindu Marriage Act,
1955 categorizes the persons to whom Hindu Law applies, and sub-section (3) of
section 2 calls them Hindus. Section runs “ the expression Hindu in any portion of this
Act shall be construed as if it included a person who, though not a Hindu by religion
is nevertheless, a person to whom this Act applies by virtue of the provisions contained
in this section.” This virtually means that a uniform family law applies to all persons
within the territory of India excluding Jammu and Kashmir who are not Mudlims,
Christians, Parsis and Jews.?

PERSONAL LAWS IN ANCIENT INDIA

Hindu system of law has the most ancient pedigree of the known system of law. If the
Vedic period is accepted to be 4000 to 1000 B.C., Hindu law is about 6000 years old.
The history of Hindu law falls into three epochs:

7. InShastri v. Muldas, AIR 1961 SC 119. SC has held that various sub sects of Hindus such as
Swaminarayan, Satsangis, Arya Samajis are also Hindus by religion because they follow the same
basic concept of Hindu Philosophy. Converts and Reconverts are also Hindus. SC, in the case
of Peerumal v Poonuswami, AIR 1971 SC SC 2352, has held that a person can be a Hindu if after
expressing the intention of becoming a Hindu follows the customs of the caste, tribe, or community,
and the community accepts him. In Mohandas v. Dewaswan board 1975 KLT 55, Kerala HC has
held that a mere declaration and actions are enough for becoming a Hindu.

8. Ihid.
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1. From the earliest time down to the writing of Mitakshara
From the Mitakshra to the establishment of British rule

3. From the date onwards which mark its modern development by the British
Court.

N

Hindu Law is considered to be divine law, a revealed law. All sacred literature is
divided into the main groups- the Shruti and Smriti, the former being synonymous
with the Vedas; while the later comprises most of early post-Vedic literature which
has, by itsantiquity acquired the halo of sacredness. All laws of the Hindus are nominally
traceable to the Vedas which are the only records of direct revelation.® The Vedas
contain a collection of hymnsin two parts, one touching the Supreme Being or Brahma.
The later portion is called the Upanishad, and appears to have been added after the
ceremonial section later on. As there are three branches of the ceremonial, the Vedaiis,
for the better performance of its sacrifices, divided into three books; the Rig Veda,
Yajur Veda and Sama Veeda which were really the records of ceremonies as performed
by three priestly families, namely, Hotri, Adhvaryu and the Udgatri. The Atharva
Veda is not used for solemn sacrifices and is very different from the others, as it
teaches only expiatory, preservative, or imprecatory rites.

The Shruti or the Viedas depicts the life of our early ancestors, their way of life,
their way of thinking, their customs, their thought, but does not deal with rules of law
in any systemic manner.”® The Code of Manu or Manu-Smiriti is the first and foremost
repository of Hindu Law.™ Manu describes eight kinds of marriages, but of these he
regards the first four as approved in the case of Brahmins. The rest he reprobates.
The first four are godly, the last four, demoniac. The difference between first four lay
in the price paid for the bride. The first two were marriages without consideration; the
third and the rest were less meritorious, because they were marriages for a price or
where otherwise non-consensual. Wives enjoyed considerable liberty. The marriage
itself was not a mere contract but a sacrament. To the wife is assigned the duty of the
hostess. A man is recommended to consult his guide before marriage. All men are
enjoined to honour women. Manu disapproves of widow marriages. Child marriage
appears to be common; girls below 8 are mentioned as possible bride'2. Manu and the
later text-writers do not regard marriages as an end in any sense, but only as a means
to the sole end of securing the male issue to pull the begetter out of the torments of
hell. Consequently, as Manu treats every alliance between a man and a woman as
marriage, he regards the son anyhow procreated, whether by the procreator or not,
legitimate son. He classified twelve types of sons. The Manu's Code commends strict
conjugal fidelity. It prohibits polyandry, a practice which appears to be of later growth.
Of course, polygamy was then, as if now legal. The right of married women to her
separate property was recognized. Brahmins were wholly exempt from the payment

9.  Sri Hari Singh Gour, Hindu Code (R.G. Sagar Law Publishers (India) Pvt. Ltd., Allahabad, 6th edn.
1997).

10. Paras Diwan, Modern Hindu Law 29 (Allahabad Law Agency, Allahabad, 1993).

11. Supra note 9.

12. Ibid.
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of taxes, and kings, even though dying, were bound to see that the Brahmins were
neither taxed nor left hungry. Not only Brahmins but their benefactors were free from
having to bear the burden of the state which was thrown on the rest of the community.
Justice was administered by the king with the assistance of three Brahmin assessors.
Law could however be interpreted by any of the twice-born. The procedure is
elementary, and for the most part fair. Only Brahmins are to be appointed as judges.

Next to Manu, Gautama is the oldest Dhamashastra but it was the only work
composed since the code of Manu, for Gautama refers to other writers whose opinions
he quotes without naming them. Its age cannot be ascertained, but it appears to be
older than Baudhayana by several generations, as the customs in vogue in his time
appears to have died out when the Baudhayana school founded just as the customs
current in Baudhayana's time had disappeared when the Apastamba schools was
founded. The dominating note of the Aryan society in the days of Gautama was the
same as in the days of Manu. Some changes were no doubt creeping into society.
Caste was becoming a trifle more rigid, but it was ill in a fluid condition as before.
Inter caste marriages were customary and their offspring are declared legitimate. But
as was the view of all ancient laws, the wife was merely a means to an end. She was
married for the sole purpose of procreating a son. If her husband died sonless, she
may procreate up to two sons by his brother or a sapinda, as a gotra as a
mana-pravar or one belonging to the same caste. Another means of raising an issue
was to obtain a son by an appointed daughter. Girls were married off before they
attained puberty. Polygamy was then customary.'* Gautama’s law of inheritance
recognizes the rule of primogeniture as the rule of succession, but the rule on that
point was fluctuating, and the tendency was towards the equality of shares amongst
all the sons, the eldest being given two shares. A legitimate son, a son born secretly,
and a son abandoned by his natural parents inherit the estate of their father. The son of
an unmarried damsel, the son of a pregnant bride, the son of a twice-married woman,
the son of an appointed daughter, a so self-given and a son bought receive one-fourth
onfailureof the other sons. Idiots and eunuchs were disinherited, but the disqualification
was personal and they were entitled to mai ntenance. Cases of inheritance not covered
by the express texts were to be decided by the committee of ten Brahmins learned in
law. The outstanding feature of Baudhayana is the recognition of family relations in
their widest sense. Baudhyana justifies divorce on the part of the husband. Baudhayan
prefaces to his Smiriti a long dissertation on personal purity in which he follows
Manu, Gautama and the other sages of his time. In Baudhyana time , the law of
coparcenership had not yet developed. There could be no partition during the father’s
lifetime except with his permission. The right of the younger sons to an equal division
with their eldest brother was now recognized. He till received an additional 10 per
cent or the most excellent chattle, but it all depended upon the father’s valition. He
beieves in limited polygamy, allowing four wives to a Brahmin, three to a Kshatriya,
two to a Vaisya and only one to a Shudra. Inter-caste unions are discussed without

13. Supra Note 9.
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being condemned. Their offspring are treated as legitimate. The right of women to
acquire property was now recognized. Though women possess no independence and
are never fit for it, nevertheless, the daughters shall obtain the ornaments of their
mother, as many as are presented according to the custom of the caste, or anything
else that may be given according to custom. The work concludes with a chapter on
adoption, in which occurs the text prohibiting the giving and taking of an only son in
adoption®.

Apastamba’s law of inheritance follows the beaten track except that it allows the
daughter to take after the pupil. The wife's Sridhan is better defined as comprising
her ornaments and the wealth received from her relations. The doubtful equity in
favour of the eldest son in now positively swept away. In regards to the marriage
rites, Vahishtha only recognizes six forms of marriages. In hiswritings the dependence
of women upon menisinsisted on. He allowsthe widow after six months of widowhood-
her appointment to raise an issue to her deceased husband from whose estate sheis to
be maintained. A woman may marry of her own accord three years after attaining
puberty, but with Gautama he counsels marriage before puberty and permitsre-marriage
of virgin widows and of deserted wives to one of the husband’s kinsmen, failing him
to a stranger. The meat of domestic animals was still eaten, and Vashishtha adds the
interesting fact that camel-flesh was equally served at the Aryan table. Vshishtha is
quite modernin hislaw of property. Ten years, continuous adverse possession destroys
the owner’s right to property. He recognizes possession as evidence of ownership. He
entrusts the minor’s property to the king®.

Vishnu like his predecessors recognizes inter caste marriage and the legitimacy of
their offspring. He is the first to regard Suttee or self-immolation with her husband's
death as a wifely duty, but thisis regarded as a later interpretation. He recognizes the
right of the wife and the daughter to inherit to her husband and father in absence of
male issue. He also allows the mother to succeed to her son. He however enlarges the
scope of Sridhan and prescribes the mode of its devolution. He gives mothers and
unmarried daughters a share on partition. Maost Vishnu law of inheritance has become
obsolete with the discontinuation of inter-caste marriages. He apportions the share of
each son according to the caste of his mother. Narada allows the wife to divorce her
husband for impotency. He writes “women have been created for the sake of
propagation, the wife being the field and the husband the giver of the seed. The field
must be given to him who has seeds. He who has no seeds is unworthy to possess the
field”. Narada permits an engagement to be broken in favour of a better suitor. The
sonless widow must have intercourse with her husband's brother till she has begotten
a son, after which the brother is enjoined to let her go. A married woman could
remarry, if her husband does not return after a stated number of years.

The Smiriti of Yadnyavalka is stated to rank next only to the Code of Manu in its
authority. It owes its added importance to one of its commentators Vidnyaneshwar,

14. Supra note 9.
15. Ibid.
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whose commentary thereon- called the Mitakshra- is nominally still the current law of
the land, though in reality most of it has naturally been buried under the dust of ages,
and what remains can only be safely relied upon if it issupported by judicial commentary
of the ultimate court of appeal. The work is divided into three parts: the first deals
with Achar or rule of conduct, the second with VWavahar or domestic law, and the
third with Prayaschit or penances. The two commentaries on the Mitakshra are the
Subodhini by Visveshwar Bhatt and the Laxmi Wakhyan or Ballam Bhatta Tika
composed by alady author by name Laxshmi Devi, whase patronymic was Payagunde.
This closes the first stage of Hindu Law. In this period laws were composed by
common customs of the society which were not codified.

DURING THE BRITISH PERIOD

Its second stage is one of elucidation and exposition by European writers who, charged
with theduty of administeringtheHindu Civil Law indetermining their personal relations,
were naturally anxious to know something of that at first hand. It is general principle
that the private law of a community is not to be affected by a change of rulers, except
on points upon which it conflicts with the public law. The mere establishment of a
court to administer the law according to justice and right does not of itself imply any
change in the law to be thus administered. The real history of Hindu Law under the
East India Company begins from 1773 when the Regul ating Act was passed. It reserved
to the Crown the power of establishing a supreme court of Judicature at Ford William,
which was constituted by the Charter of 1774, till its suppression by the establishment
of the High Court in 1861. It conferred jurisdiction on the supreme court over al the
inhabitants of Calcutta provided that their inheritance and succession to lands, rents
and goods, and all matters of contract and dealing between party and party shall be
determined in the case of Mahomedans by the laws and usages of Mahomedans, and
in the case of Gentus, by the laws and usages of Gentus; and where only one of the
parties shall be a Mohamedans or Gentu, by the laws and usages of the defendant. Sir
William Jones, then a Judge of the Supreme court, felt the necessary of digests and
authentic tranglations. In 1796, Jagannath Pandit composed Vivad Bhangarnava who
trandated it inthe same year into English. Sir William Hay Macnaughten cameto India
as a cavalry cadet and while serving as Magistrate of the Sudder Diwani, he published
in 1829 his “Considerations on Hindu Law” and “ Principle and Precedents of Hindu
Law”.

PERSONAL LAW IN MODERN TIME

The executive and statutory declarations, above referred to, have not prevented the
modification of Hindu law by statute. The freedom of Religion Act, 1850, the Widow's
Re-marriage Act and some reform of the marriage laws have been impelled by the
desireto suppress mal practices, whilestill later Acts have modified the law of succession
and repealed the forfeiture of rights by a person born important and the like. Similarly,
the Hindu Family Law and that of property and procedure have been modified or
repealed to a very large extent by numerous Acts of the Legislature, rendering all but
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very principles of Hindu Law, as stated in the Shastras, operative. There is scarcely
any principle of the orthodox law that has not been eaten into either completely or
partially by the legidature or by the codes. So far as the Legislature is concerned, the
whole of the Civil Procedure, the Criminal Procedure and the law of Evidence are
now subject to the Statute Law superseding the Shastric Law on the subject. Even as
regards the substantive rights, Transfer of Property Act, the Succession Act and
several other Acts have directly superseded the personal law.

Not only the Legislature but the decisions of the courts, particularly of the Privy
Council, havetended to modernize Hindu Law. The process comprises (@) theenunciation
of rules in accordance with the precepts of justice, equity and good conscience, upon
points on which Hindu Law was whally silent, or guided by the self-same principle,
(b) the interpretation of ambiguous or contradictory texts, (c) the application of the
principle of analogy with (d) the consequent fertile deductions and corollaries.*®* During
the British raj Government was slow and cautious to change Hindu Law by legidative
intervention. However, the legislative modifications till August 15, 1947, are not
insignificant. Some of the statutes which have effected modification in Hindu law,
either by reforming Hindu law or by superseding rules of Hindus, may be noted here.

Thus Hindu laws were reformed and modified to some extent. But these reforms
were half-hearted and piecemeal. The Government ultimately decided to split up the
Hindu Code and pass it in ingtallments. Thus came into existence the four major
enactments of codified Hindu Law, viz., Hindu Marriage Act, 1955, Hindu Succession
Act, 1956, Hindu adoption and Maintenance Act, 1956, and Hindu Minority and
GuardianshipAct,1956. By these enactments of codified Hindu Law some fundamental
Changes have been introduced, though a break from the past has not been made. In
modern time Hindu Personal Laws are codified but in these codified laws, Hindu
custom and traditions have been widely incorporated in their respective places. Apart
fromthose, the court cannot give recognition to or enforce other customs and traditions.

CONCLUSION

Law in India emerged from classical traditions rather than a construction of a public
body or state and the system was considered as very near to people. The classical
legal traditions of Indiawere exclusively recorded inthe Sanskrit texts and believed to
have developed by the ancient sages. This is evident from the large number of legal
treaties written in ancient India in Sanskrit language. These traditions are widely
understood as Hindu Law. Since society is dynamic and it keeps on changing, so for
changing society law should also change. The aim of every legal system isto provide
justice toits citizen and if it is not able to do that, the systemwill result discrimination
and suppression in the society. Despite its numerous traditional and modern elements,
Hindu Law today must be seen as a postmodern phenomenon, displaying its internal
dynamism and perennial capacity for flexibility and realignment in conjunction with

16. Supra note 9.
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the societies to and in which it applies. Hindu law has not remained mired in some
distant past, as is often too readily assumed by modernist scholars who would not
even know where to start studying this complex phenomenon, or who do not trust
Hindu Law to develop amdiorative internal mechanism.

The purpose of law is to serve the need of the society and if any law that of
course including personal law does not fulfill the social needs or it does not run
according to the changing need of the society such law cannot be appreciated and
such law serves no other purpose than the serving vested interest of handful people
who claim they have better understanding of law and social needs. We can say that
the journey of Hindu Personal Law from ancient India to modern India is a journey
towards secularization.

Qaa
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Access to Sea Rights of Landlocked Countries
Under International Law: A Study with Special

Reference to Transit Blockade
Britant Khanal?

INTRODUCTION

Law of sea has a place of importance in international law because it was the first
complete attempt of the ILC to place a large segment of international relations on a
multilateral treaty basis. One of the issues explored in this body of laws is the access
of land locked countriesto the sea. On February 21, 1957 the UNGA passed aresolution
which requested the United Nations Conference on Law of Sea to “study of the free
access to the sea of land lock countries as established by international practice and
treaties.”? Pursuant to this resolution, the Fifth Committee of the First conference
began consideration of the special problems of landlocked countries in 26, February
1958. In an effort to fortify the rights of land lock countries right to access, Nepal ese
delegates proposed that the word ‘may’ in the statement, “May have free access to
the sea” in the 2™ line of the first paragraph of the ‘five power amendment’® be
replaced by the word ‘shall’ i.e. “shall have free access to the sea’*.

The efforts of the nations (especialy LLC's) and institutions like the UN from a
very early period of development of International Law have added tremendously to
the development of rights of the land-locked countries regarding the access to sea.
After nine long years of negotiation, the 1982 conference upgraded the rights of land
lock states under Part X of the UNCLOS. An underlying theme of the 1982 convention
onlaw seaisthat it should contributeto therealization of ajust and equitableinternational
economic order which takes into account the interests and needs of mankind as a
wholeand, inparticular, the special interests and needs of devel oping countries whether

1. Executive Director, Society of International Law and Public Policy, (SILPP). The author may be
reached at Britant.k@gmail.com.

2. David Harris, Cases and Material on International Law 321 (Sweet and Maxwell, London, 7th edn.,
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3. Boas, The delegate of the United States at the twenty third meeting of the fifth committee of the
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original wording of the Swiss Proposal in Para 2.
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costal or landlockecP. But did this addition act as a panacea for the issues regarding
rights of landlocked states especialy in the use of resources in the sea? This paper
highlights the difference in the principles and the practice concerning the rights to
access to sea for landlocked countries lay down by UNCLOS. Transit rights can be
fully exercised by landlocked states only after they achieve access to the sea.

This paper focuses on the right of access to and from sea of landlocked states
and freedom of transit provided by UNCLOS Article 125 with special reference to
Nepal.

In both law and geography, a landlocked country connotes a state which has no
sea coast and which must, therefore rely on one or more neighboring countries for
the access to the sea.® “ Transit state” Means a state, with or without a sea coast,
situated between the land lock state and the sea, through whose territory traffic in

transit passes.
EVOLUTION OFTHE RIGHTSOFACCESSTO AND FROM SEA

Common Heritage of Mankind (CHM) principle, whose development is attributed to
Arvid Prado - a Maltese representative to United Nations, is viewed by ‘developing
countries as a mechanism to assure their direct participation in the international
management of resource exploitation in the CHM region thereby facilitating the
distribution of the economic befit in their favor’’. Use of the phrase ‘the common
heritage of mankind' implies or prescribes worldwide common ownership of the seabed
and its resources beyond the limits of national jurisdiction.? In current international
law, res communes generally refers to the high sea, which has the characteristic that
they may not be subject to the sovereignty of any state and the states are bound to
refrain from taking any act which might adversely affect their enjoyment by other
states’. It isonly logical to state that the right to use the high seas as common heritage
of mankind is only effective and can only be exercised by a landlocked country if they
are able to exercise their right to access the sea and transit related rights.

UNCLOS providesthat ‘LLC shall have rights to and from sea for the purpose of
exercising the rights provided for in this convention including those relating to the
freedom of high seas and common heritage of mankind. To this end, it states that the
landlocked countries shall enjoy freedom of transit through the territory of the transit
state by all means of transport’®. But while the LLCs are recognized to have the right

5. United Nations Convention on the Law of Sea (UNCLQOS), 1982, Preamble.

6. UNCLOS art 124; Sephen C. Vasciannie, Land-lock and Geography Disadvantage Sates in the
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Lawyers 155 (January, 1975).
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to access the seas, the transit states have a parallel right to take all necessary measures
to protect their legitimate interest.

Rights provided to LLC by UNCLOS are navigational rights of land locked states;
transit rights through states lying between Landlocked States and the sea; access to
the resources of neighboring coastal states EEZs; and proper recognition of their
interests in the international sea bed regime. But all the rights provided to LLC under
UNCLOS can be exercised only if at the same time they also enjoy the right to have
access to the seas. Every landlocked state has the right of free access to the sea
derived from the principle of the freedom of the high seas'

ECONOMIC DISADVANTAGESFACEDBYLLC

While approximately 20% of the countries in the world are landlocked, they are
distributed as approximately 40% of the world’s low income economies and less than
10% in world's high income countries'®. One of the reasons for this is the economic
disadvantage faced by the LLCs because of lack of access to sea which is the portal
to an immense reservoir of natural resources™.

Economic progress requires that a country’s international trade be as unhampered,
speedy, reliable and inexpensive as possible. Thus the freedom of transit isan important
consideration for all states and an absolutely vital prerequisite for landlocked countries
to get engaged in a systematic effort of economic and trade relations with other states
and to reap benefits for itself and its people from it.

Because LLCs do not possess a coastline, their international trade is non-
competitive because such competitiveness is directly linked with the issue of free
access to the sea. This is again inseparably linked with the question of transit, since
LLCs rely on transit through the territories of other states.

Moreover Nepal faces a peculiar disadvantage because it has to rely on only one
neighbor to feasibly access the sea. The enormous distance to any Chinese seaport
from Nepal means that Calcutta remains the only viable port of economic access to
the rest of the world. Thus the economic devel opment of Nepal is largely dependent
on India asit is abutted to 3 sides of Nepal border and it is the sole transit state. Also,
Nepal and India have a history of enormous fluctuations in their relationship with each
other. Nepal is commonly viewed as a proxy battlefield for two rising economies of
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south Asiaviz. India and China. Thus, it is very difficult for Nepal to exercise any of
its rights without giving due regard to the principle of reciprocity. This amounts to an
onerous burden upon the LL Cs which are already burdened by low levels of economic

prosperity.
LIMITATIONOFTHE RIGHT OFACCESSTO AND FROM SEA

Freedom of Transit is subordinated by the fundamental principle of “ Sovereignty of
the Transit State”.

UNCLOS provides that 1and-locked States the right of access to and from the sea
for the purpose of exercising the rights provided under UNCLOS but ‘the terms and
modalities for exercising freedom of transit shall be agreed between the land-locked
States and transit States concerned through bilateral, sub regional or regional
agreements' . But thisright is once again conditioned with the provision ‘that transit
states, in the exercise of their full sovereignty over their territory, shall have the right
to take all measures necessary to ensure that the rights and facilities provided for in
this part for land-locked states shall in on way infringe their legitimate interests 8.
Transit states are authorized to take ‘all measures necessary’ in protection of their
legitimate sovereign interests. But the scope of * legitimate sovereign interests' is not
explained, which could be used by transit states in any way possible. The provision is
derived from the concept of territorial sovereignty. A state is unquestionably sovereign
over its territory®™. If sovereignty means anything in this context, it must comprehend
the right to exclude aliens or to prevent the construction or use of instrumentalities
dedicated to the transit of persons or goods®. In other articles of UNCLOS where
sovereign right of coastal states is mentioned the scope of such right is well-defined,
but the sovereignty of the coastal statesin art 125(3) is not given enough clarification
and substantiation to enable one to determine what this sovereignty and legitimate
interest stands for?. It can thus be seen that ‘there is no absolute right of transit, but
rather that transit depends upon arrangement to be made between the landlocked and
the transit states and largely upon the mercy of the transit state®.

‘Opinions are divided on the question of knowing whether thereis or not a general
duty to grant the right of transit throughout the national territory to neighboring states
suffering from an unfavorable position. The lack of clarity in the question of whether
thereis an obligation upon the transit state to grant the right of transit in their national

16. Pashupati Shumshere J.B. Rana, "Nepal : The Political Economy of a Relationship" 11 Asian
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territory to neighboring LLC states along with priority over the sovereignty of the
transit state have made theright to accessto sea abdicable. Inthe context of i nternational
law, ‘ state sovereignty’ has gained the character of customary international law while
the right of landlocked states are still being debated with reference to whether or not
they have the value of customary international law.

STATE PRACTICE REGARDING TRANSIT RIGHT OF NEPAL AND
AGREEMENT OFTHE SAMEWITH INDIA

The existing transit treaty between Nepal and India is the treaty signed on 5" January
1999 at Kathmandu®. This treaty in its preamble recognizes that ‘Nepal asa LLC
needs freedom of transit, including permanent access to and from the sea, to promote
its international trade®. Here, the text of the preamble does not utilize the term ‘right’
of free access to and from sea. In such a context, the words are usually interpreted in
the context of their surrounding wordsi.e ‘ noscitur a sociss' . The use of word freedom
to express transit and followed by ‘including permanent access to and from sea’ does
not expressly mentions the ‘access to and from sea’ as the ‘right’ of LLC Nepal. It
appears that these facilities were not granted by India under a sense of legal obligation
and were not claimed by Nepal as a legal right®.

Also, the principle of reciprocity’ which is non-existent in the UNCLOS, existsin
the ‘treaty of transit between Nepal and Indiain articles|, the verbatim being ‘ freedom
to transit across their respective territories through routes mutually agreed upon. This
is not the principle of free access to and from sea for landlocked countries. It is also
shown in article Il that the ‘freedom of transit is subordinated to the fundamental
principle which is the sovereignty of the state thus must not all violate the sovereignty
of the transit state®. All the provisions in the treaty are applied in reciprocity, which
include the benefits of custom duties, transit duty and facilities provided under the
treaty of transit. Also the treaty places limitations in the form limiting the access to
port of Kolkata and Haldia which are the only ports available for trade between Nepal
with any third country. This has forced unduly long transit times and high transportation
costs on Nepalese trade and has contributed in lowering the trade competitiveness of
Nepal mainly because the containers being transshipped in route are transported by
Indian feeder vessels”

Also, the Calcutta port authorities resort time and again to checking of goods
bound for Nepal and third countries, which is a flagrant violation of the principle that

23. Treaty of Transit Between the Government of Nepal and Government of India, Nepal Transit and
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no goods in transit to a land-locked country from a third country should be checked
by coastal state authorities.?® Under the guise of sovereign right, infringement of the
legitimateinterests and security issues, India, time again usesthese principlesto bargain
and fulfill its strategic interests with Nepal. For all the foregoing reasons, political
disruptions or other diplomatic reasons sometimes result inthe coastal economy blocking
the transit of food and other material to its LLC thus infringing of the right to access
to and from sea as in the case of India's economic blockage in late march 1989.

Inthe sameway, India hasalready allowed the agreementsrel ating to oil processing
and warehouse space in Calcutta in relation to the goods destined to Nepal expire.®

Applying international laws in relation to Nepal and India, Nepal has a “ Right of
Transit” ininternational law, but it is not a perfect right. It ismore aright to a treaty to
be concluded with India®. This has brought to light the greater debate regarding the
rights of LLCs to free access to and from sea based on the principle of equitable
distribution which is impossible to exercise without right to transit. Since the right to
transit is an imperfect right, the right that can only be exercised after to transit is
guaranteed, becomes imperfect right de facto if not de jure.

LEGAL IMPLICATIONS OF BLOCK ADE IMPOSED ON NEPAL BY INDIA
AFTER NEPAL’S PROMULGATION OF CONSTITUTION ON 2015

The blockade occurred in the context of the drafting and promulgation of the new
constitution of Nepal by its constituent assembly in 2015. The political parties
representing the Madhesi minority groups in Nepal were opposed to the terms of the
constitution and were vehemently opposed to the promulgation of the constitution.
The situation in southern Nepal was growing tense with violent outbreaks and
demonstrations occurring frequently. Intheday prior to the declared day of promul gation
and release of the new congtitution, the Indian Foreign Secretary paid a visit to Nepal
try and persuade the majority partiesto delay or postpone the promulgation. The Indian
Government had previously made statements that Nepal should address the concerns
of the Madhesis in its new constitution. The Nepalese government denied to postpone
the day of the promulgation and went ahead with it as declared. As soon as this
occurred, the transit of trucks and other vehicles ferrying material into Nepal were
stopped at the Indian border citing “ security concerns”. While many other states were
welcoming the new Nepalese Constitution, India only “noted” this event. This denial
of passage of vehiclesinto the territory of Nepal continued for the preceding 6 months
when no goods could be imported to Nepal via any of the Indian borders. This
consequently caused a shortage of fuel, medicine and foodstuff inside Nepal causing
a minor humanitarian crisis. Eventually, other states including China agreed to aid

27. Supra note 16 at 22.

28. Supra note 25 at 295.

29. Jean-Marc F, Blanchard & Norrin M. Ripsman, Economic Satecraft and Foreign Policy: Sanction,
Incentives and Target Sate Calculation 101 (Routledge, Milton Park, 2013).

30. Supra note 25 at 297.
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Nepal providing some resources such as fuel. However, the Nepal ese people and
businesses had to suffer unprecedented losses during the period of this blockade. The
blockade was eventually lifted after an agreement was made between the majority
parties and the Madhesi minority parties to discontinue violent protests. The situation
was worsened by the fact that this blockade occurred not long after Nepal suffered a
natural catastrophe in the form of an earthquake.

Legal implication of this blockade includes violation of principle of sovereignty
and non-intervention within domestic matters, which stems from not only the UN
Charter® and Montevideo Convention® but also from Charter of SAARC®, whichisa
regional instrument created by active participation of India and Nepal. Oppenheim
states that a major element for non-intervention is with regards to matters in which
each state is permitted by principle of state sovereignty to decide freely the choice of
political, social and cultural systems and foreign policy*. Thus, blockade done by
India with a view to coerce a constitutional amendment in favour of agitating parties
can be termed as ‘intervention’.

As Nepal and India has a bilateral agreement on Trade and Transit, Nepal had
right to transit and had right to exercise right under freedom of high seas® as per
UNCLOS¥®, Convention On Transit Trade of Land-Locked States®” and General
Agreement on Trade and Tariff®. Further, India, being thetransit state had the obligation
to takeall appropriate measuresto avoid delays intraffic in transit and lend cooperation
towards expeditious elimination of all problems that hinder free transit®.

Along with vidlation of norms codified in various multilateral treaties mentioned
above, the blockade violated norms codified in Bilateral Treaties and agreements between
Nepal and India. India violated its obligation to undertake all necessary measures for
free and unhampered flow of goods under Revised Treaty of Trade and Transit,
2009%. Although Article 10 of the treaty provides that any country can take measures
for protection of its essential security interests Indiahad no legitimate security interests
in imposing the blockade. The protesters were agitating against Nepali Government
and there was no possibility of its spill over to the Indian side. Further, both parties
had the obligation to ‘facilitate effective and harmonious implementation’ of the trade
treaty*® and India had never lent its hand to thwart any disturbances. Instead, it was
reported that the agitators used Indian soil for resting and fooding after daily protests.

31. UN Charter, Article 2(1), 2(4).

32. Montevideo Convention Article 8, 1934.

33. SAARC Charter Article 2, 1985.

34. Oppenheim, International Law 14 (Longmans, Green and Co. London, 1904) cited in Nicaragua
Case, Merits, 1986, ICJ

35. UNCLOSArticle 125 (1) & (2), 87, Geneva Conventions on High Seas, Article 3, 1958.

36. UNCLOSArticle 125 (2).

37. Convention on Transit Trade of Land-locked States, 1965 Article 2.

38. General Agreements on Trade and Tariff, 1994, Article 5.

39. UNCLOS Article 131, 132; Convention on Transit Trade of Land-locked States, Article 7, 1965.

40. Article 2 of Revised Treaty of Trade and Transit, 2009.
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By not abiding by the above mentioned bilateral and multilateral treaty norms in
good faith, India has violated a fundamental principle of treaty law, i.e. pacta sunt
servanda®. As a corallary, it has also defeated the object and purpose of the treaties
mentioned above. Apart fromviolating treaty norms, India has also viol ated customary
norms of right to free access to sea and right to transit and violation of principle of
sovereignty and non-interference. As a whole, India had performed an internationally
wrongful act and if Nepal chooses to apply to appropriate forum, it can very well get

an adequate remedy.
CONCLUSION

Even though 1982 Convention brought changes in terms of removing the concept of
principle of reciprocity in exercising transit rights, the key concept of protection of
transit rights are still left vague and ambiguous. LLCS' right from the history have
been successfully integrated in UNCLOS but this is definitely not the apogee of
achievement of LLCs' rights. Whenthetransit and land-locked State arein very different
positions in terms of economic devel opment, the land-locked countries usually remain
acquiescent as they are easily swayed by the Coastal State as per their interest. But it
should be understood that Freedom of transit over the territory of adjacent States may
be a matter of convenience to a coastal State; to a land-locked State it is a matter of
survival. ® This seemsto be the question of proper implementation of the right of free
access of sea of LLC but there is greater doctrinal debate necessary regarding ‘which
right will prevail? i.e. the principle of State sovereignty or CHM principle guided by
equality of State sand eguitabl e distribution of the natural resources. Thus, this question
should be sorted out mean while developing the greater regional integration in terms of
trade and economy would be a solution for now. In context of Nepal if SAARC could
play a role to integrate trade among south Asian region, the problem of transit for
Nepal as a landlocked country could be solved thus its right of free access to and
from sea guaranteed under UNCLOS could be better implemented in practice.
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Law of Torts and Medical Negligence: A Discussion

with Special Reference to India
Mr. Sougata Talukdar?

INTRODUCTION

The classical concept of a doctor-patient relationship born in the golden days of family
physicians has undergone a drastic change due to dramatic advancement in medical
technology, availability of sophisticated imaging systems, high tech electronics, and
preponderance of new diseases.? Where aduty of careisbreached, liability for negligence
may arise. Medical negligence is part of a branch of law called tort derived from the
Latin verb ‘tortere’ i.e. to hurt.®> The idea of hurt or injury is the most important
considerationin establishing a case of negligence. The patientswho admitted in hospitals
or approaches medical professional for treatment are faced with many problems.*
Everyone wants a safer medical system. Each year, thousands of medical errors are
made, resulting in injuries to patients who may deserve compensation.® A breach of
duty has done by doctor or hospital gives a patient the right to initiate action against
negligence. But the mgjority of tortious claims do not succeed because patient failsto
establish that harm has occurred as a direct result of such failure.

CONCEPT OF MEDICAL NEGLIGENCE

The medical profession is considered a nobl e profession because it helps in preserving
life. A patient generally approaches a doctor or hospital with full of expectations.
Expectations of a patient aretwo-fold: (i) doctors and hospitals are expected to provide
medical treatment with all the knowledge and skill at their command;(ii) they will not
do anything to harm the patient inany manner either because of their negligence,
carelessness, or reckless attitude of their staff.® Every person who enters into this
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profession undertakes to bring to the exercise of it a reasonable degree of care and
skill.”

In the matter of professional liability, the medical profession differs from other
occupations for the reason that the former operates in spheres where success cannot
be achieved in every case and very often success or failure depends upon factors
beyond a doctor’s control.2 A doctor cannot and does not guarantee that the result of
treatment would invariably be beneficial. The only assurance which such a professional
can give that he is possessed of the requisite skill in that branch of profession which
he is practicing and while undertaking the performance of the task entrusted to him he
would be exercising his skill with reasonable competence. Thisis what all, the person
approaching the professional can expect.® A person who holds himself out ready to
give medical advice and treatment impliedly undertakes that he is possessed of skill
and knowledge for the purpose. Such a person when consulted by a patient owes him
certain duties: (@) A duty of care in deciding whether to undertake this case. (b) A duty
of carein deciding what treatment to give. (c) A duty of care in the administrating that
treatment properly.’® A breach of any of these duties givesaright of actionfor negligence
to the patient. In order to prove medical negligence under the law of torts, the aggrieved
patient must establish to the satisfaction of the court that™:

(@) Thedoctor owed him aduty of care of aparticular standard of professional
conduct.

(b) The doctor contravened the duty.
(c) The patient suffered damage.
(d) The doctor’s conduct was the direct and the proximate cause of damage.

With the growing number of medical negligence, it has acquired itself attention of
the lawmakers and accordingly some immediate strict laws to be made in this regard.

DUTY TO CARE

a. The Duty: The first element when medical negligence is considered is that the
doctor must have the duty to care. Unless there is a duty to care by the doctor,
there is no question of negligence. Existence of the duty to take care is the very
essence of negligence. Thisduty of care arises when there is a relati onshi p between
the patient and the doctor, which may be fiduciary, contractual or something €l se.
The relationship may differ from case to case. There is no general rule of law
defining such duty. All we can say is that the relationship starts from the moment
the doctor accepts or undertakes the treatment of the patient. This duty of taking
care isthe assimilation of the following duties:

7. Sate of Haryanav. Smt. Santra (2000) 5 SCC 182.

8. Lavlesh Kumar and B. K. Bastia, “Medical negligence- Meaning and Scopein India’ 51(181) INMA
49-52 (2011).

9. Talha Abdul Rahman, “Medical Negligence and Doctors' Liability” 2(2) IIME 60-61 (2005)

10. Poonam Sharma v. Union of India, AIR 2003 Delhi 50.

11. Philips IndiaLtd. v. Kunju Punnu, (1975) MLJ 792.
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(@) Doctor must decide whether he will undertake the case or not.

(b) Doctor must act in utmost good faith towards the patient.

(c) Doctor must diagnose the decease properly.

(d) Doctor must follow the required steps for proper medication or treatment.
(e) Doctor must exercise reasonable care, reasonable skill and diligence.

(f) Doctor must take consent of the patient or relatives of patient before
starting the treatment procedure.

(9) Doctor must inform the patient or his relatives about the risk and
complication that may arise later.

In Lakshmi Rajan v. Malar Hospital Ltd.,*? the complainant, a married woman,
noticed development of painful lumps in her breast. The hospital’s doctor while
treating the lumps removed her uterus without justification. It was held to be a
case of failure of doctor to take care for which the opposite party was directed to
pay Rs. 20,000 as compensation to the complainant. Further in Dr. P Narsimha
Rao v. G. Jayaprakasu,®® the plaintiff, a brilliant student of 17 years, suffered
irreparabl e damagein the brain due to the negligence of the surgeon and anesthetist.
There was no proper diagnosis and if the surgeon had not performed this operation,
the plaintiff could have been saved from the brain damage. The anesthetist was
also negligent in so far as he failed to administer respiratory resuscitation by
oxygenating the patient with a bag or a mask. The defendants were, therefore,
heldliable. In Dr. P.B. Desai v. Sate of Maharashtra,** it was held that appellant’s
“duty” toact contractually, professionally aswell as morally and such an omission
can betreated as an “act” under civil law. However, having advised the operation,
the appellant failed to take care of the patient and thus found to be guilty of
committing professional misconduct.

Reasonable foreseeability: The risk which is the reason of duty to take care
should be foreseeable one. Even it is not enough that the injury is foreseeable, but
reasonable likelihood of the injury has to be proved. In Fardon v. Harcourt-
Rivington,™® Lord Dunedin said that while people must guard against reasonable
probabilities but they are not bound to guard agai nst fantastic possibilities. In R v.
Croydon Health Authority, the plaintiff applied for a nurse job with the authority.
She had a chest X-ray that was reported by the radiol ogist who missed the findings
indicative of Primary Pulmonary Hypertension. Generally, if any woman suffers
with this decease then pregnancy is a threat to such women in respect of her span
of life. But the without having knowledge of such decease became pregnant and
had a healthy baby. After few days shefell ill and had cardiac catheterization. She
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filed a case againgt the authority for such mistake. But her claim failed as her
pregnancy and subsequent illness were outside the foreseeability of theradiologist.

Standard of Care: Once the duty to care of a doctor or hospital is established,
the next question is how much care he must take in the given circumstances. The
answer of this question can be determined by taking the followingsin consideration:
(a) importance of the object to be attained, (b) magnitude of the risk, (c) amount
of consideration for which the service are offered, (d) the circumstances of each
case.The standard of care does not mean perfection in practice.r” The standard of
the ‘reasonable man’ is usually applied for most tort cases.®® However, where
there has been a potential breach of professional duty, thisis reinterpreted as that
of the standard of comparable professional practice. The Supreme Court in the
case of Jacob Mathew v. Sate of Punjab® sets out thatthe standard of care,
when assessing the practiceas adopted is judged in the light of the knowledge
available at the time of the incident, and not atthe date of trial .

Bolamv. Friern HMC?# is the most well-known case in relation to this professional
standard. In this case it was argued that if a doctor acted in accordance with a
practice that was considered acceptable by a responsible body of doctors that
was sufficient and the claimant must show that no reasonable doctor acting in the
same circumstances would have acted in that way. But the application of the
Bolam test to cases of medical negligence has been the subject of prolonged
criticism.Z The test has been interpreted as a state-of-the-art descriptive test
based on what is actually done, whereas in negligence cases generally, the test is
a normative test based on what should be done.?® Further the test is heavily
dependent on expert evidence for either side which may be in conflict. Even the
experts are from same profession and there is a high chance of being bias. It has
a tendency to allow peer evidence to sanction negligence.®* Moreover, it can be
interpreted as that the duty of judgeis performing by the body of medical personal,
whichis not desired one. But the Bolam test is still frequently considered in cases
of medical negligence in India.

In the case of Bolitho®, the House of Lords held that a judge will be entitled to
choose between two bodies of expert opinion and to reject an opinion which is
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logically indefensible. This has been interpreted from a point of view where the
Court sets the law not the profession. The House of Lords decision in Bolitho
case seems to be a departure from the old Bolam test. However, the Court in
Bolitho case did not specify in what circumstances it would be prepared to hold
that the doctor has breached his duty of care by following a practice supported
by a body of professional opinion, other than stating that such a case will be
“rar€’. The Bolitho test has been mentioned by the Indian Supreme Court on only
two occasions. It was stated in Samira Kohli v. Prabha,® where the court clearly
supported the view of Bolitho case and Pearce v. United Bristol Healthcare.?
Similarly, in Binitha v. Lakshmi Hospital?® where the court did not look into the
test at all.®

BREACH OF DUTY

In an action of negligence, it has to be proved by the patient to establish his case, that
the doctor had not only the duty to care, but he breached the duty to care. Breach of
duty means omitting to do something, which a reasonable doctor would do, or doing
something that a reasonable doctor would not do.® A doctor cannot be held responsible
for a trifling injury, if he has taken reasonable care and exercised skill. Some
circumstances that are relevant while determining breach of duty are:

1. The gravity of the risk involved in the management of a case.

2. Whether the patient is aged or minor.

3. Whether the patient is suffering some other associated medical conditions.

4, The common practice of the profession with respect to the management of

the case.

5. The degree of knowledge at the prevailing time.
6. The available resources.

It is awell-accepted fact that variations of opinion in the realm of diagnosisis the
most obvious in the today’s modern medical system. So negligence cannot be alleged
against a doctor, just because his opinion differs from other professional man of the
same field. To establish liability by a doctor where deviation from normal practice is
alleged, three facts must be met: first, it must be proved that there is a usual and
normal practice; secondly, it must be proved that the defender has not adopted that
practice, and thirdly, it must be established that the course the doctor adopted is one
which no professional man of ordinary skill would have taken if he had been acting
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with ordinary care.® However, before commencing the treatment, the doctor must do
the appropriate examination of the patient which will help him to diagnose the real
decease. During treatment, the doctor must attend the patient with reasonable
promptitude and failure to do so would be a breach of duty. The doctor must keep the
patient under observation in the post- operative care. Doctor must warn the patient of
the surgery which he is going to be subjected to, and refer the patient if the patient’s
condition is beyond his competence. If a doctor fails to perform any of these duties,
it will be treated as he has committed breach of duty.

The standard of reasonable care is a flexible criterion capable of setting the
boundaries of legal liability of the professionals depending on duties founded on tort or
contract. The standard can be assessed in an abjective manner according to the nature
of the task undertaken by the professional, irrespective of his qualifications or job
title.® In many diseases the early symptoms may be obscure, and may lead to a wrong
diagnosis which is not negligence. But later devel opments may make things clear. If a
doctor does not take these later developments into consideration and does not modify
his earlier mistaken diagnosis, he may be held as negligent.®

PROXIMATE CAUSE

Doctor is not liable for every injury sustained by the patient during the course of
treatment. Doctor is only liable in an action for medical negligence if his actionis the
proximate or immediate cause of the injury of the patient. The law does not demand
from the complainant to prove doctor’s negligence as a sole reason for the alleged
injury. If there are many causes for the alleged injury, but the doctor’s negligence has
aggravated the injury, the doctor will be held to be liable.® So, it can be said that if the
complainant can prove that doctor’s negligence is one of the proximate cause of the
injury, then it is sufficient to make the doctor liable for medical negligence.

BURDEN OF PROOF

The onus of proof of essentials in a case of medical negligence is generally on the
plaintiff.*® The plaintiff must prove the allegation against the doctor by citing the best
evidence available in medical science and by presenting expert opinion.®” However,
where a general duty of care arose and there was failure to recognized treatment
procedure by a doctor or medical practitioner, which led to an unavoidable damage
then the burden of proof at the first instance would lie on the defendant.® The doctor
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would be required to show how he had not been in breach of his duty and how the
damage suffered by the patient did not result from any act or omission of his.* In
Madhubalav. Government of N.C.T. of Delhi,” it was held that negligence has to be
established and cannot be presumed. Plaintiffs can also shift the entire burden of
proof to the doctor if he can successfully show how the circumstances surrounding
the case speaks about the negligence of the doctor for itself.*

RESIPSA LOQUITUR

Res ipsa loquitur is not a cause of action but a rule of evidence.®? In the context of
hedlth careliability claims, aresipsaloquitur allegation may cause ahealth care provider
some degree of anxiety because expert testimony on the applicable standard of care
and a breach of that standard of care is not necessary. For res ipsa loquitur to be
applicable, the claimant must produce evidence from which it can be concluded, that
the incident resulted from negligence and was the responsibility of the defendant.®

In Achutrao Haribhau Khodwa v. Sate of Maharashtra,* the appellant’s rlative
was admitted to agovernment hospital for asterilization operation. During theoperation
however, a mop was | ft inside the body of the deceased leading to the pus formation
and subsequent death. The appellant could not have proved the negligence of the
doctors and hence the doctrine of Res I psa Loquitur was applied to hold the defendants
liable.* The doctrine applied in cases where the only inference on the evidence before
the court, it must be proven that there was no other possible explanation for the
plaintiff’s injury except through the negligence of the defendant.®® To defend this, the
doctor has to prove that the injury caused by some other cause not due to his
negligence.*” Res Ipsa Loquitur cannot be applied for cases of negligence of common
occurrence but where the same negligence is of a very high degree causing serious
damage then the maxim can be applied.”® However, medical practitioner should not be
scared of this doctrine. It israrely made use of and actually cannot be availed of till the
doctor has acted in an extremely careless manner like leaving a swab in the abdomen
and stitching it in after concluding the operation itself etc.
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DEFENCE

There are several defences available to medical professionals accused of negligence.

a. Standard Negligence Defenses: Medical malpractice isaform of negligence;
therefore, many of the defenses allowed against general negligence claims
are also viable against malpractice claims. For example, a doctor may argue
that his care was in line with the standards upheld in the medical profession,
or that the patient’s injuries weren't the result of a medical error. Moreover, it
isawel settled principle that until and unless a doctor-patient relationship is
established the former cannot be assumed to have a duty of care towards the
later. Therefore, the question of breach of duty and consequential negligence
cannot be established.®

b. Contributory Negligence: Oftentimes, medical professionals aren’t the only
ones to blame for an injury occurred due to negligence. If a doctor or medical
professional can show that the injury would not have occurred had it not
beenfor a negligent act by the patient, doctor may have a valid defense against
amalpractice claim. Contributory negligence is a good defence, but is not an
absolute defence. Usually this would result in decrease in the amount of the
damages. The principle of proximity of causation is the most important factor
in determining contributory negligence. The doctor has to prove that the
patient’s negligence is the proximate factor which aggravated the injury.

c. Respectable Minority Principle: There are various instances when medical
professionals decide to pursue a new or non-customary form of treatment in
order to effectively treat a patient. While the decision may place the doctor
outside of the medical mainstream, he or she could have a valid defense if a
respectable minority of medical professionals supports that line of treatment.

d. Good Samaritan Laws. Many states have“ Good Samaritan” laws, shielding
individuals who come to the aid of those in medical distress. Doctors, nurses,
and other medical professionals are often specifically included in such laws.
Generally, however, a medical professional who voluntarily aids someone
owes the same duty of care and treatment as that of a reasonably competent
physician under the same or similar circumstances.

e. Consent by the Patient: Consent by the patient or his relative is the most
accepted defense in a case of medical negligence. If the doctor can submit
evidence of the fact the patient or his relatives were aware of the complex
nature of the treatment, risk involved in the treatment and gave their informed
consent voluntarily before the doctor started the treatment.® But the mere
fact that the patient has consented to a treatment and operation does not
imply that he has assented to risks of recklessness or negligence.slt isfor the

49. Fought v. Solce [ 1991] 821 SW 2d 218.
50. Shaun D. Pattinson, Medical Law and Ethics, 101 (Thomson Sweet and Maxwell, London, 2006).
51. SamiraKohli v. Dr. Prabha Manchanda and Ors. | (2008) CPJ 56 (SC).



68

Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

doctor to prove that he has acted innocently and with required care.*There is
exception to this defense also, i.e. Volens as an Essence. Volens as an Essence
means in certain circumstances consent is implied. In case of an accident,
the consent according to the rules of the medical practices isimplied, and the
doctor should not waste any time for an oral or written consent. But this
exception is not available in case of usual surgery and those cases where
negligenceis alleged.®

Bona fide error: A doctor is liable for misjudgment, only if he acts without
the care and skill expected from him as standard of care. If a doctor, after
conducting required tests, arrived in a conclusion regarding the decease of
the patient, then even though the diagnosis is wrong the doctor is not liable.
Often doctor has to make choice between the lower risk less fruitful procedure
and higher risk more fruitful procedure. This choice between devil and sea
could lead him to pick a method which eventually fails. But so long asit can
be found that the procedure which was in fact adopted was acceptable to
medical science as on that date, the medical practitioner cannot be held
negligent merely because he chose to follow one procedure and not another
and the result was a failure®

Emergency: In an emergency situation it is expected that a doctor will take
all the necessary step as required without any delay and will make full use of
the available drugsto save the life of the patient. The standard of care expected
from the doctor in emergency situation depends upon the circumstances of
the case. Even in emergency cases the duty of the doctor to take the consent
of the patient or his relatives may be waived. In all these situations the life of
the patient is the paramount interest. So in those situations emergency is a
good defence in an action for medical negligence.

Statute of Limitations. State laws place time limits on when an action can
be brought for medical mal practice. Some states have adopted the “ discovery
rule,” which holds that the statute of limitations period doesn’t begin until an
injury is actually discovered. If the medical professional can show that the
patient discoveredtheinjury at a certain point and that the statute of limitations
has since run, the case may be dismissed.

DefencesAvailabletothe Hospital: The modern trend in medical negligence
cases is to file suits against the hospitals. Hospitals are generally sued for
vicarious liability. The basis of holding the hospital liable for actions of doctor
employed therein is that if the former derives benefit from the business of
medical servicesit should also bear the liability arising from such business.®
The defences which the hospitals can take in an action for medical negligence
are that (a) it had hired professionals with recognised medical degree and

52.
53.
54.
55.
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Arun Bala Krishnan lyer v. M/s Soni Hospital, AIR 2003 Mad. 389.

Arun Bal, “Consumer Protection Act and Medical Profession” 28(11) EPW432-435 (1993).
Sate of Maharashtra v. Kanchanmala Vijasinci Shirke, 1995 ACJ 1021 (SC).



Law of Torts and Medical Negligence: A Discussion with Special Reference to... 69

medical stuffs are competent enough for taking care of the treatment procedure.
(b) it had to convince the court that they use to take proper action against the
stuff and doctor in case of their negligence. (c) it provided all modern
equipment and infrastructures including ambulance service to its stuffs and
patients.® (d) it had performed the duty of keeping all the medical records of
each patient.

DAMAGES

The concept of awarding compensation is the most usual form of providing a remedy
to the injured party under the law of torts. The concept behind providing compensation
is not to punish the negligent one but to provide help to the injured party so that he can
at least partially recover the loss that he has suffered due to the negligent act of a
doctor. To get a damage award, the patient must show that (a) the medical malpractice
caused the damages in some way, and (b) some kind of approximate price tag can be
put on the damages. The damages fall into three main categories: (i) General damages
refer to the patient’s cost of suffering. The most common examples are: loss of
enjoyment of life, physical and mental pain and suffering, and loss of future earning
capacity. It is pertinent to mention here that every case is different and there are no
clear rules about how the exact amount of damages is determined. To arrive at a
definite price, the patient and others will give evidence about the patient’s suffering. >
(ii) Special damages cover the more quantifiable expenses caused by the medical
malpractice including medical bills, other expenses. Special damages are typically
more exact than general damages. (iii) In some circumstances, the patient may be able
to recover exemplary damages. The rules on when a patient may get punitive damages
vary from cases to case depending upon the circumstances of each one, but the
general requirement is thatthe doctor must have known that he was behaving in a
harmful manner.A doctor intentionally leaves a sponge in the patient during surgery in
order to create a reason for a second surgery to remove the sponge. This behaviour
would warrant punitive damages. Punitive damages are meant to compensate the
injured, not for physical or mental injury but for hurt caused by breach of trust and
feeling of despair.

CONCLUSION

Public awareness of medical negligence in India is growing. Hospital managements
are increasingly facing complaints regarding the facilities, standards of professional
competence, and the appropriateness of their therapeutic and diagnostic methods.*
After the Consumer Protection Act, 1986 has come into force it recognises medical
treatment as “ service” under Section 2(1)(o) and with the help of that some patients

56. K. K. Kannan, Medicine and Law, 320 (Oxford University Press, New Delhi, 2014).
57. Lisie Hospital v. T.V. Ajayakumar, (2004) 11 A.C.C. 201 (Ker).
58. K. K. S. R. Murthy, “Medical Negligence and the Law,” 4(3) |IIME116-118(2007).
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usetofile cases against the doctors and demand compensation for medical negligence.*®
This Act ironed out a lot of procedural creases that existed under traditional legal
system and increased the awareness amongst the patient about their rights. Moreover,
this Act help to curtail thetime taking legal procedure and delivering the fruit of legal
proceeding within few months. The awareness amongst the patients and simpler legal
proceeding of consumer forums motivated the general people as a whole to prefer
proceedings under Consumer Protection Act rather than the traditional proceeding
under law of torts against the doctor as well as against the medical service providing
institutions.* But still in our legal system both the option is open for the patient to
establish his case of medical negligence.

Qo

59. Sanjay Gupta, Renu Jamwal, “Medical Services Vis-A-Vis Consumer Protection Act” 5(7) 1JSR 599-
601 (2016);
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A Theoretical Study of Constitutionalism:

A Global Overview
Dr. Ramratan Dhumal?*

INTRODUCTION

Constitution has an extensive history. Its origin can be traced in the writings of Greek
scholars such as Plato, Aristotle, and Cicero.? Yet, this ancient understanding of
constitution differed from the modern constitution.® Even in medieval times, the traces
of constitution can be found in the Charter of Liberties and the Magna Carta.* These
traces, however, were merely top-dressing without substantive form and substance,
eventually lacked demaocrati ¢ setup and functioning, until the begi nning of enlightenment
era.’ Enlightenment era challenged the authority of theancien régime. Inthee ghteenth
century, the United States of America (USA) laid down the foundation of democratic

1. Faculty of Law, University of Delhi, Dehi.

2. Loughlin, Martin, “What Is Constitutionalism?’, in Petra Dobner and Martin Louglin (eds.),
The Twilight of Constitutionalism? 49 (Oxford University Press, New York, 2010).

3. Mcllwain argues that it is difficult to precisely trace the features of ancient constitutionalism.
However, he points few of them as, “First, in ancient regime there is no remedy for an
unconstitutional act short of actual revolution. Secondly, such revolution, when it occurs, is usually
no more modifications of the public law...but a complete overturn of the state's, a change in its
whole way of life.... Thirdly ...changes usually carried out by violence, proscription, ostracism and
even death...” See, Mcllwain Charles Howard, Constitutionalism: Ancient and Modern 38 (Cornell
University Press, 1947).

4.  Grimm, Dieter, “The Achievement of Constitutionalism and Its Prospects in a Changed World”, in
Petra Dobner & Martin Loughlin (eds.), The Twilight of Constitutionalism? 6 (Oxford University
Press, New York, 2010).

5. Enlightenment age had a profound influence on the intellectual class. They persistently challenged
the dogmas and superstitions that did not stood the test of reason. See, O'Neil Johnathan &
McDowell Gary L. (ed.), America and Enlightenment Constitutionalism 1-2 (Palgrave Macmillan,
New York, 2006). Moreover, the idea of tolerance, multiculturalism was laid down during the same
enlightenment period. See, Voltaire, Treatise on Toleration, translated by Desmond M. Clarke
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constitution.” Western constitutionalism, although a complex term, primarily identified
with the western constitutional thought i.e—the diffusion of authority, antithetical to
the totalitarianism or absolutism, and incorporation of purposive institutional design
within the framework of rule of law rather than rule of man.@ It is identified with the
peculiar features of the traditional western constitutions, but predominantly the USA
Constitution.® Western Constitutionalism primarily strived to overcome the abuses of
the past, i.e. the tyranny of the authoritarian rule.’® In a more subtle interpretation, it
can be identified with the phrase ‘ power is proscribed and procedures prescribed’ .t
But this understanding is not uniformly accepted. Breakaways exist in the post-colonial
world in the form of positive and global south constitutionalism approaches. This
divergence, however, do not observe complete severance from the western
congtitutionalism. Of course, they share some commonalities with the west, but also
possess distinct features embedded in their socio-cultural realities and historical past.
This paper undertakes a general description of constitutionalism normatively engraved
in the western traditions and its discontinuity with the non-western world. It reflects
on the alternative approaches arguably in the form of positive and global south
constitutionalism.

WESTERN ORNEGATIVE CONSTITUTIONALISM: AWELL TRODDEN PATH

Before dealing with the constitutionalism in general and western constitutionalism in
particular, let us examine some of the definitions on constitution. Constitution, according
to Thomas Paine, is a thing that exists in fact, has real existence and visible form,

7. Emergence of the US Constitution was significant in two ways. Firstly, it was a product of revolution
that overthrew tyranny British rule. Secondly, a culmination of enlightenment thought. It penned
down the norms of controlled government and strengthened the belief that governmental power
emanates from the consent of the governed. See, George Athan Billias, American Constitutionalism
Heard Round the Wbrld, 1776-1989: A Global Perspective 7 (New York University Press, New
York, 2009); Glenn N. Schram, "A Critique of Contemporary Constitutionalism" 11(4) Compar ative
Politics 484 (Jduly, 1979); Andrew C. McLaughlin, Constitutional History of the United Sates 103
(D. Appleton-Century Company, INC., New York, 1935); Alexis de. Tocqueville (translator Henry
Reeve), Democracy in America 290-291 (The Pennsylvania State University, 2002).

8. M JC Vile"Constitutionalism and the Separation of Powers. Indianapolis: Liberty Fund, 1998."
Lane J (1967). Dixon Rosalind and Ginsburg Tom (eds.) Handbook Research on Comparative
Consgtitutional Law 2 (Edward Elgar Publishing Ltd., UK, 2011).

9. James Madison, during the framing the US Constitution expressed its novelty as, “Happily for
America, happily we trust for the whole human race, they pursued a new and more noble course.
They accomplished a revolution which has no parallé in the annals of the human society. They
reared the fabrics of government which have no model on the face of the globe.” See, Goldman,
Lawrence Goldman, Alexander Hamilton, James Madison and John Jay (eds.), The Federalist Papers
72 (Oxford University Press, New York, 2008).

10. A primary belief among the US constitution framers was that the government under written
constitution could be a rule through the status of law and will overcome arbitrary exercise of power,
Stephen M. Griffin, "Constitutionalism in the United States: From Theory to Politics" 10(2)
Oxford Journal of Legal Studies (Summer, 1990).

11. Andrews William, Constitution and Constitutionalism 13 (D. Van Nostrand Company Inc., New
Jersey, 2nd edn., 1963).
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rather than a mere name, ideal and invisibility. It is antecedent to the government and
government is its only creature.? Further, Paine identifies its key elements as — a
written document, government by people, principles comprehensively organizing civil
government, and unaltered fundamental law.™® According to George Billias, constitution
governs the state and delimits its powers. A written document encompasses
fundamental system of principles and rules.** Generally, it is divided into—constitution
as a text/document and constitution as norms—which is a supreme law.® For Russell
Hardin, constitution is a document that coordinates the populace through set of
institutions and enablesthemto be jointly better-off.* More than coordination, it intends
to overcome despotic rule and establish a basic framework for governance. It is the
highest polity, therefore a source of all laws. Constitutional order with collective self-
rule, the government, Separation of powers and Rule of Law are the ultimate objectives
of the constitution.” Recently, Dieter Grimm identifies four key characteristics of the
modern constitution—a set of legal norms, regulation of public power, consent of the
people and a comprehensive framework of the constitutional principles.®® Overall,
Constitution is a fundamental document—a law of the land—that |ays down objectives

12. Thomas Paine, Rights of Man, Common Sense and Other Political Writings 122-123 (Oxford
University Press, New York, 1998). Thomas Paine further elaborates the constitution as, “The
constitution of a country is not the act of its government, but of the people constituting a
government. It is the body of elements, to which you can refer, and quote article by article; and
which contains the principles on which the government shall be established, the manner in which it
shall be organized, the powers it shall have, the mode of eections, the duration of parliaments, or
by what other name such bodies may be called; the powers which the executive part of the
government shall have; and, in fine, everything that relates to the complete organization of a civil
government, and the principles on which it shall act, and by which it shall be bound. A constitution,
therefore, is to a government, what the laws made afterwards by that government are to a court of
judicature. The court of judicature does not make the laws, neither can it alter them; it only actsin
conformity to the laws made: and the government is in like manner governed by the constitution.

13. lbid.

14. GeorgeAthan Billias, American Constitutionalism Heard Round the World, 1776-1989: A Global
Perspective 6 (New York University Press, New York: , 2009).

15. Michael J Perry, “What Is ‘the Constitution’?’, in Larry Alexander (ed.) Constitutionalism:
Philosophical Foundations 99 (Cambridge University Press, New York, 1998).

16. Russell Hardin, Liberalism, Constitutionalism, and Democracy 35 ( Oxford University Press, New
York, 1999).
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Press, New York, 2010).
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and machinery to secure it. Broadly, it overcomes historical wrongdoings and sets a
new course.*®

Constitutionalism, generally, identified with the western constitutions.® It
encompasses the peculiarities of the western constitutions.?* De Smith views
constitutionalism as western liberal democratic model. It includes observation of rules
with proceduresto limit legislative and executive acts of the government, curbsarbitrary
exercise of discretionary powers and ensuresindividual liberty.? According to Greenberg
Douglas, constitutionalism is a political process, emerges in specific cultural and
historical context and resides in public consciousness. It involves allegiance to the
limitations on the ordinary palitical power, and overlapswith the democracy to balance
state, individual and collective rights.? In a more subtle exposition, Julio Faundez
refers constitutionalism not merely as an intellectual commodity that can be sold,
imposed or transplant political models, rather it is a device to regulate and limit
democracy. In essence, it clearly embodies the anti-majoritarian principle to curb
unruly electoral majority.* Similarly, Jon Elster refers constitutionalism, a limitation,
an anti-majoritarian principle, but it should be self-imposed and brought into practice.
Limitations, either substantive or procedural, primarily restrict or slow down the process
of legislative change. In written constitutions, limitations include—complicated
procedures to overcome alteration of the constitution, delays and qualified magjorities
among others. It also includes procedural or substantive limitations in the form of
electoral process, civil and political rights.?® M. Vile incorporates a distinct perspective
and describesit as aninstitutional arrangement rather than amerelimitation. It includes

19. James Madison on novelty in the constitution argued that, “But why is the experiment of an
extended republic to be regjected merely because it may comprise what is new? Is it not the glory of
the people of America, that whilst they have paid a decent regard to the opinions of former times
and other nations, they have not suffered a blind veneration for antiquity, for custom, or for names,
to overrule the suggestions of their own good sense, the knowledge of their own situation, and the
lessons of their own experience? To this manly spirit, posterity will be indebted for the possession,
and the world for the example of the numerous innovations displayed on the American theatre, in
favor of private rights and public happiness’. Supra note 8 at 71-72; See also, Mark Tushnet,
Advanced Introduction to Compar ative Constitutional Law 10 (Edward Elgar Publishing Limited,
2014).

20. Walter Murphy, “Merlin’'s Memory: The Past and Future Imperfect of the Once and Future Pality”,
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Amendment 179 (Princeton University Press, New Jerser, 1995)

21. Homes, Stephen & Sunstein Cass Robert, 1995, “ The Politics of Constitutional Revision in Eastern
Europe.” In Sanford Levinson (edt.) Responding to Imperfection: The Theory and Practice of
Consgtitutional Amendment. New Jersey: Princeton University Press. p.302.

22. De Smith, Stanley Alexander, 1964, The New Commonwealth and Its Constitutions. London:
Stevens. p.106.

23. Douglas, Greenberg, 1993, (edt.) Constitutionalismand Democracy: Transitionsin the Contemporary
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advocacy of certain types of ingtitutional arrangements with a normative element to
secure certain ends. Normative arrangement produces a belief of demonstrable dual
rel ationship between the ingtitutional arrangements and the production of vital values.®
These definitions present a traditional approach of western constitutionalism.

At the end of the twentieth century and in the early twenty-first century, few
scholars engaged human right narrative and relabelled constitutionalism as “ New
Constitutionalism”, “ Global Constitutionalism” or “ Human Right Constitutionalism”.#”
Said Arjomand describes this human right narrative in the constitutionalism and traces
its three elements viz., majoritarian democracy with the organization of state authority;
human rights; and constitutional courts. As aresult, new constitutionalismincorporates
two fundamental principles—human rights and free democratic society.®

Similarly, Lawrence Beer articulates constitutionalism from a ‘transcultural
persuasive’ approach based on human rights, to bridge consensus between western
and non-western constitutional principles.?® Eventually, Beer prefers to call
constitutionalism as “human rights constitutionalism” rather than western traditional
moddl. Constitutionalism does not imply a commitment either to the individual rights,
distribution of powers and governmental functions or to the forms of government like
republic, monarchy, parliamentary and presidential forms of government. From the
human right perspective, it is an authority limited by rules, obedience to constitutional
values and presence of a valid political process.®

For Larry Alexander constitutionalism isthe practice of establishing a constitution
for social governance. It depends on the nature of the constitution, its functions and
the institutional balance it undertakes.®* Alexander defines constitution as an
‘entrenchment of rules with varying degrees established on an agreement with a
graded procedure. This entrenchment is justified on the ground that it overcomes the
‘moral and prudential costs' in the form of delay, expenses, disorganization and lack

26. M JC Vile"Constitutionalism and the Separation of Powers. Indianapolis: Liberty Fund, 1998."
Lane J (1967).

27. Post-World War |1 the emergence of human rights and respect for sovereignty ended colonisation.
See, Beer, Lawrence Ward. 2009. Human Rights Constitutionalism in Japan and Asia: The Writings
of Lawrence W. Beer. Folkestone: Folkestone: Global Oriental Ltd.; Elkin, Stephen and Karol
Soltan. 1993. A New Constitutionalism: Designing Palitical Institutions for aGood Society. Chicago:
The University of Chicago Press; Peters, Anne Peters, “The Merits of Global Constitutionalism.”
16(2) Indian Journal of Global Legal Studies 397—411 (2009).

28. Said Amir Arjomand “Constitutional Development and Political Reconstruction from Nation-
Building to New Constitutionalism”, in Constitutionalism and Political Reconstruction 51-52
(Koninklijke Brill NV, Netherlands, 2007).
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Lawrence W. Beer. Folkestone: Folkestone: Global Oriental Ltd.; By ‘transcultural persuasive
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of expertise.® Dieter Grimm views constitutionalism as substantive attainment of rule
of law and demacracy.*

From the above diverse thoughts on constitutionalism, it incorporates three common
and significant features. Firstly, it presupposes existence of constitution as a fact.
Secondly, it is a practice, commitment, belief, observation, and allegiance on behalf of
the State. Thirdly, it restricts or limits the government. Thus, constitutionalism mainly
viewed as—limits on the government—a prominent traditional western perspective.
Thisis also termed as negative constituti onalism.*

NON-WESTERN APPROACH: AN ALTERED PATH

Non-western constitutions adopts a distinct approach.® Acceptance of demaocracy,
historically was not uniform, hence congtitution and constitutionalism altered.*® This
alteration can be traced in two set of contrasting ideologies: first, positive versus
negative constitutionalism; and second, the global south versus global north
constitutionalism.

Western congtitutionalism, as we discussed above, primarily focuses on limited
government, also termed as negative congtitutionsliam.® Negative constitutionalism
believes in the negation of an absolute State.® It emerged in the backdrop of historical
experience of despotic rule. Before the emergence of US Constitution, half-hearted
attempts were madeto limit the tyranny rule, through certain bill of rights. For instance,
the Magna Carta of 1215, an outcome of protests by barons against the crown, the

32. Ibid, 254

33. Supra4, at 10

34. ‘Limits’, ‘Control’ on the arbitrary exercise of power to secure ‘stability’ was the prominent
feature emanated from the US Constitutionalism. In other words constitutionalism is antithesis to
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the procedures which protect the liberty of the individual in a democratic society.” Supra 25 at 408;
Oliver Gerstenberg, “Negative/Positive Constitutionalism, ‘Fair Balance', and the Problem of
Justiciability.” 10(4) International Journal of Constitutional Law 906 (2012).

35. Jeremy Waldron, “Constitutionalism — A Skeptical View”. in Thomas Christiano and John Christman.
(eds.) Contemporary Debatesin Political Philosophy 271 (West Sussex: Blackwell Publishing Ltd.,
2009).

36. Samuel P. Huntington, The Third Wave-Democratization in the Late Twentieth Century 15-16
(Norman and London: University of Oklahoma Press, 1993); Huntington identifies three waves of
democratization viz., first wave from 1828-1926; second wave from 1943-1962; and third wave
from 1970s. Huntington defines waves of democratization as transition from non-democratic
regimes to democratic regimes.

37. Oliver Gerstenberg, “Negative/Positive Constitutionalism, ‘Fair Balance', and the Problem of
Justiciability.” 10(4) International Journal of Constitutional Law 910 (2012).

38. Ngoc Son Bui, Confucian Constitutionalismin East Asia 177 (New York: Routledge, 2016). Murphy
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government. Government serves as a hight watchman. On the other hand, positive constitutionalism
imposes obligation on the government to bring qualitative change in the lives of the citizens. See,
Walter F. Murphy, Constitutional Democracy — Creating and Maintaining a Just Political Order 7
(Baltimore: The John Hopkins University Press, 2007).
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Bill of rights in 1689, resulted due to the Glorious Revolution of 1688.* But, the US
Constitution, for the first time, constructively laid down the foundation of negative
constitutionalism, and was path-breaking. In the words of Thomas Paine, American
Consgtitution is to liberty, what a grammar is to language.®® It thwarted despotic rule
of British State and historical wrongs of unbridled exercise of authority.** Negative
constitutionalism includes constraints on both the legidative and executive powers
through judicial review. Rule of law and Separation of powers constitutionally
entrenched within the constrained model to overcome despotic or tyranny rule.
Separation of powers is commonly viewed as an intrument to protect individual
liberties.*? It isantagonistic to the existence of authoritarian State, safeguardsindividual
liberties, and renders more importance to private rights than public welfare.

As negative constitutionalism gives primacy to the individual liberties than social
justice, Jeremy Waldron, considers it (American constitutionalism) as fundamentally
flawed. Although it relies on judges for its enforcement, it incorporates a narrow
political ideol ogy and a minimalistic approach towards state liberalism. Eventually, the
State restricted to undetake and implement social benefit policies such as healthcare
scheme and other poverty alleviation programmes.®® Thus, prioritization of negative
constitutionalism limits social justice.*

On the other hand, positive constitutionalism focuses on positive benefits.*®
According to Barber, negative and positive constitutionalism are constitutional rights
and constitutional powers respectively. Positive constitutionalism, as constitutional
powers, secures certain ends such as national security and prosperity. Such powers
are absent in the negative congtitutionalism, instead it promotes rights that restraints
powers.* According to Stephen Holmes and Cass R. Sunstein constitution perform

39. Tom Bingham, The Rule of Law 10 (New Delhi: Penguin, 2011).

40. Thomas Paine, Rights of Man, Common Sense and Other Political Writings 147 (New York: Oxford
University Press, 1998)

41. |Ibid.

42. Barendt, Eric, “Separation of Powers and Constitutional Government.” Public La,. (1995) 599—
619, p.599; Calabresi, Steven & Rhodes Kevin. “The Structural Constitution: Unitary Executive,
Plural Judiciary.” Harvard Law Review. (1992) 105 (6). p.1153.

43. Supra34.

44. |bid.

45. Sotiorios A Barber, “Fallacies of the Negative Constitutionalism.” 75(2) Fordham Law Review 651
(2006) Barber identifies three kinds of fallacies regarding negative constitutionalism. They are
constitutional institutions, constitutional rights and constitutional powers. Barber argues that US
Constitutionalism should equally consider the aggregative public interests; Also see, Sotiorios A.
Barber, Welfare and the Constitution ( Princeton: Princeton University Press, 2003).

46. Barber mentions, “Negative constitutionalism places greater normative weight on constitutional
rights than constitutional powers becauseit seesrestraint as the principal task of popular constitutions
and rights as restraints on power. Positive constitutionalists place greater, or at least equal, weight
on constitutional powers because positive constitutionalists are interested in goods like national
security and prosperity, and it isthrough power and specific powersthat such ends are pursued (Ibid.,
663).”
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multifunctional tasks. Therefore, it is mere oversimplification to identify it specifically
with the prevention of tyranny rule or in other words with negative constitutionalism.
They argue that,

A congtitution is not simply a device for preventing tyranny. It has several other
functions as well. For instance, constitutions do not only limit power and prevent
tyranny; they also construct and guide power and prevent anarchy. More
comprehensively, liberal congtitutions are designed to help solve a whole range of
political problems: tyranny, corruption, anarchy, immabilism, collective action problems,
absence of ddliberation, myopia, lack of accountability, instability, and the stupidity of
politicians. Constitutions are multifunctional. It isaradical oversimplification toidentify
the constitutional function exclusively with the prevention of tyranny.*

As constitution performs multifunctional tasks, it involves both positive and
negative perspectives. Merely associating contstitution to negative congtitutionalism
will create political deadlock. From a realistic point of view, equal importance paid to
the postitive constitutionalism, which undertakes reform programmes. While addressing
the significance of positive constitutionalism, Holmes and Sunstein mentions that,

Advocates of negative constitutionalism dominate the discussion and make it
difficult to see the advantages for governmental effectiveness to be gained from
constitutional channelling of sovereign power. This is unfortunate. If congtitutions are
designed with a primarily negative purpose, to prevent tyranny, they will probably lead
to political deadlock, and thus invite tyranny. If the government cannot govern, if it
cannot pass its reform program, for example, public pressure will mount to throw the
hampering constitution off and govern extra-constitutionally. In short, the challenge
of congtitutional drafting in Eastern Europe is positive as well as negative. Theorists
should therefore place greater emphasis than they have hitherto done on positive
constitutionalism.*

Thus, positive constitutionalism refers to social reforms or collective good. It
undertakes exercise of power towards socially desirable ends and putting democracy
to work.*

47. Stephen Holmes & Sunstein Cass Robert, “The Politics of Constitutional Revision in Eastern
Europe’. in Levinson Sanford (ed.) Responding to Imperfection: The Theory and Practice of
Constitutional Amendment 302 (New Jersey: Princeton University Press, 1995).

48. Supra 34, p.302-303.

49. Martin Loughlin, Smords and Scales: An Examination of the Relationship between Law and
Politics 192 (Oxford-Portland Oregon: Hart Publishing, 2000).
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The second set of contrasting approach to congtitutionalismis Global South versus
Global North divide.*® According to the Global South approach, constitutionalism
predominantly reflects the experiences of global north. This classification although
based on the premise that constitution generally containsideals and principles, it differs
with distinct historical and social context. Global south nations share common historical
and social context.>! Daniel Maldonado clubs constitutions of India, South Africa and
Colombia to form global south perspective. They share a common normative
commitment towards social inequalities and economic i njustices. Socio-economic rights
form peculiar feature of global south.> Maldonado explicitly argues that,

The Constitutions of India, Colombia, and South Africaall differ in the status they
grant to socioeconomic rights, as well asin the specifics of their formulation. However,
in contrast to the constitutions of France, the United States, and Canada, they share a
core normative commitment towards state institutions having obligations to address
the economic injustices and inequalities in their societies. These documents generally
express such a commitment through recognizing a number of socioeconomic
entitlements that advance the welfare of individuals in the society... Thus, these three
examples suggest that one of the characteristic features of a “new” constitutionalism
of the Global South is the inclusion of socioeconomic entitlements in a Constitution,
thus placing a central emphasis on advancing a particular vision of distributive justice
through processes of law and, in some cases, through the institution of judicial review.%

Mal donado traces two e ements of the constitution — first, ideals and values, and
second, structures and institutions of governance.* Among these ideals, socio-
economic rights form the core and an end in itself. Establishment of institutions forms
the means.® Socio-economic rights mark a unique feature of the global south
constitutions and are in tune with its social realities. On the contrary, US Constitution
merdly strived to safeguard civil and political rights.* In thisregard Maldonado argues
that,

50. The north-south divide seeks its relevance in the economic and power disparity that exist between
powerful developed nations referred as ‘North’ on one hand, and least developed nations in Asia,
Latin America and Africa as ‘ South’ on the other hand. This divide formidably engaged as atool in
various fields of enquiry. Recently, scholars have addressed it to reflect on global south approach on
regulatory regime. See, Dubash Navroz K & Morgan Bronwen. 2013. The Rise of Regulatory State
of the South: Infrastructure and Development in Emerging Economies. United Kingdom: Oxford
University Press. Similarly, this approach also adopted to show disparity in environment other
issues. See, Alam Shawkat et. al. 2015. International Environmental Law and the Global South.
New York: Cambridge University Press; Grugel Jean et al. 2017. Demanding Justice in the Global
South — Claiming Rights. Switzerland: Palgrave Macmillan.

51. Daniel Bonilla Maldonado (ed.), Constitutionalism of the Global South: The Activists Tribunal of
India, South Africa, and Colombia 44 (New York: Cambridge University Press, 2013).

52. lbid.

53. lbid.

54. Supra50.

55. lbid.

56. Ibid.
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“These arguments highlight an important critique that can be lodged against the
older Northern Constitutions. The background structure of law conditions the economic
relations and distribution of resourcesthat may exist within a society. Without protection
for the fundamental socioeconomic interests of individuals, economic relations and
the actual distribution of resources can develop in such a way that individuals are
unable to survive or are only capable of living in terrible conditions. The omission of
socioeconomic rights guarantees means that the Congtitution, at its normative core,
does not protect individuals from being allowed to sink into deep poverty. ...The
Congtitutions of the Global South can be seen to correct this imbalance in Northern
Constitutions and thus hel p advance our understanding of the principles and guarantees
that should be essential elements in any decent Constitution. From an ideal point of
view rooted in palitical philosophy, by including socioeconomic guarantees, the new
constitutions of the Global South are not simply reactions to their own histories and
particularities. In doing so, they assert universal principles that are highly desirable
and, at least, difficult to contest at an ideal level.”>

In nutshell, the global south constitutionalism incorporates distributive justice. It
includes in its fold principles of justice, equity and fairness to overcome substantive
inequalities. Global south rendition presents holistic approach that not only ensures
the liberties of few, but also social rights of the deprived and marginalised sections.

Thus, non-western constitutions both in the north/south divide, and positive &
negative constitutionalism, suggest a partial breakaway from western constitutional
models, in other words they follow an altered path. Both the approaches stresses on
the positive role of the state to secure welfare objectives. But, mere imposition of
positive obligation is not a valid test for an effective or successful constitution. The
valid approach lies, in deciphering whether constitutional objectiveswere substantively
realised. Constitutions are ‘imaginary’ fields, its worthiness lies in making it ‘real’,
and therefore, the right approach is to decipher the real.

Qo

57. Ibid.
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The Jurisprudence of Inclusive Social Development
Vis-A-Vis Human Development in India:
A Need For Judicial Intervention
Dr. S.V. Giri Kumar?

If you areplanning for a year, sowrice; if you are planning for a decade plant tree;
If you are planning for a lifetime, educate people.
Chinese proverb

INTRODUCTION

Gross National Devel opment isthe actual progressive devel opment alongsidethe social
development. The Road to all-round and sustainable Development is of the social
development. Social development does exist in the Natural Law which directly relates
to justice. The Law of Nature consists of those ideals, abstract principles of universal
justice and applicability which were considered to be based on reason or god for
guidance of all men for all times and for all places?, so the social development should
be prioritized over the other kinds of developments in India

The word “Development” has witnessed various stages and its meaning in the
several contexts. It is despite that the world is onits move for changes and re-defining
the conceptual note of the development. The jurisprudence is an analysis of changein
the subject in the science of law and true investigation needs absolute approval of
democracy as reflection of development. The social development is fall out of the
protection of rights and flourishment in the developing society; though India has
witnessed sea changes through the transitional democracy it's not able to deliver
complete justification in the area of social development.

The development exists within a human rights framework. Development should
rightly be seen as an integral part of human rights®, the constitutional philasophy of
India has literally dreamt the future of society inits class and casts, it is there by there
was a need for state policy. The development may not only be material or an
achievement, the social development is an expansion of human development. It is

1. Advocate, High Court of Karnataka & Law Lecturer.., attoreygiril@gmail.com.

2. Prof. NomitaAggarwal, Jurisprudence (Central Law Publications, 2019).

3. The Rights way to Development: A human right approach to development Assistances, Human
Rights Council Of Australia eds. 1995 at 25-26.
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without social development there cannot be human development in India, vital social
factors have a strong play over the human development in democratic India.

Social relationships aregenerally weak in Indiaand especia ly with Master-National
and Regional Politics. The structure of inclusive development isleft distracted without
spear goal. The Inclusive development is very much essential for the Developing
Nation, there are many people / sectors who are excluded from development vis-a-vis
social devel opment because of their, identity, Skin colour, Gender, ethnicity, age, sexual
orientation, practice of casteism, no implementation of prohibition of untouchability,
social evils, vulnerability, racism, religion, affordability, education and literacy,
transparency in administration, access to resources and justice, regionality, disability
or poverty and the gap between rich and poor.

The effects of such exclusion are staggering, deepening inequality across the
world. The richest ten percent of people in the world own 85 percent of all assets,
while the poorest 50 percent own only one percent. Development can be inclusive -
and reduce poverty - only if all groups of people contribute to creating opportunities,
share the benefits of development and participate in decision-making. Inclusive
development follows UNDP’s* human development approach and integrates the
standards and principles of human rights: participation, non-discrimination and
accountability® which are eventually a social justice demand.

The 42" Amendment to the Constituti on of India amended the Preambl e and changed
the description of India from “Sovereign Democratic Republic” to a
“Sovereign, Socialist , Secular, Demoacratic and Republic”, and also changed the words
“unity of the Nation” to “ unity and integrity of the Nation”. The socialistic and secular
approach for human devel opment now on the Indian Constitution also and has made it
more complex and comprehensive. It is for the formation of socialistic pattern of
society based on equality, liberty and fraternity, it laid down certain provisions in
Constitution of India for the social justice and devel opment of the downtrodden India,
as part of National commitment. The National Social Justice would require immense
of strategies to be adopted and to put on to reality in a special socia policy with an
inclusive development.

India has the high potential to become the second largest economy in the world by
2050 in PPP (Private Public Partnership ) terms (third in MER terms), although this
requires a sustained program of structural reforms discussed further in the recent
PwC report on the future of India Potentially, Indian GDP could reach $10 trillion by
2035 if the right policies are pursued,® the demand for inclusive social development
leading to the human devel opment in an appropriate National Social Policies would
ensure there is protection of human development at large. The world in watching the
Indian National progress and several companies are researching about the strategic
development of India rather misguiding into corporate vibrant entrepreneurial sector

4.  United Nations Development Program.

5. UNDP available at: http:// www.undp.org (last visited on June 12, 2019).

6. PwC, "Theworldin2050" (Feb, 2015) avail able at: www.pwc.co.uk/economics.(last visited on July
24, 2019).



The Jurisprudence of Inclusive Social Development Vis-A-Vis Human... 83

creating partnerships with government in order to implement developmental approach
which construes materialistic development and not human development.

THE JURISPRUDENCE

The term “jurisprudence” has at different times, been used in different senses as law,
nature of law and legal systems, science of law, legal theory, philosophy of law, the
study of law which should involve judgments of te social goals and of ideological and
sociological goals which the legal systemisto conserve or cater etc. The jurisprudence
involves theoretical questions as to law, legal system, moral and justice and social
nature of the law and its justice delivery to the individual and the class of persons —
citizens. The society has withessed the theories of jurisprudence wrong and sometimes
the facts does nat fit in to theory; there are some speaking pillars which have proven
and tested at times. The father of Jurisprudence, Salmond,” defines jurisprudence in
two senses:-

a. Generic Sense- Science of Civil Law

1. Legal exposition: the purpose of which is to set forth the contents
of an actual system as existing at any time, whether past or present.

2. Legal history: - The purpose of which is to set forth the historical
process whereby any legal system came to be what It is submitted
that is or what It is submitted that was.

3. The science of legidation: - Purpose of which isto set forth the law,
not as it is or has been, but as It is submitted that ought to be. It is
submitted that deals not with It is just and necessary ideal future.

b. Specific Sense — Science of The First Principle of Civil Law:

1. Analytical jurisprudence: the purpose of whichisto analyze, without
reference either to their historical origin or development or to their
ethical significance or validity — The first principles of law.

2. Historical jurisprudence: - the purpose of which is to deal with the
genera principles governing the origin and devel opment of law. It is
the history of the first principles and conceptions of the legal system.

3. Ethical jurisprudence: - The purpose of which is to deal with the
law from the point of view of It is just and necessary ethical
significance and adequacy. It is submitted that is concerned not with
the intellectual content of the legal system or with It is just and
necessary historical development but with purpose for which It is
submitted that exists and the measure and manner in which it is
submitted that exists and the measure and manner in which that
purpose is fulfilled.

The analysis of society structure and law was as early as early to the jurisprudence
and today is the study of laws as administered by courts of justice and also takes
notes of the fact of social life of societies. Salmond in his specific sense science of the

7. John W. Salmond, GlanvilleWilliams (eds.), Salmond on jurisprudence (Sweet & Maxwell, London,
10th ed., 1947).
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first principlein hisclassification of civil law jurisprudence have entered intoanalytical,
historical and ethical jurisprudence which creates stages for development.

Sociological jurisprudence is with the relations of law to contemporary social
institutionswhich isstill in making with the changesin the Social, Political and economic
outlook and also changing scenario of the conditions of individual and National life
may come under science of law.

It is necessary to revitalize jurisprudence, embracing every aspect of law-related
study, with a strong commitment to policy research. “A concern for policy,” it was
argued, “can bring focus to social science research, historical investigation, and
philosophical analysis these in turn can insure that policy studies will be truly basic
and critical, not confined by existing assumptions and perspectives, Hence
“ Jurisprudence and Social Policy” are required for development®. The science without
social application is not a science by itself. The juxtaposition of jurisprudence in
Indian social progress and of the human devel opment should betaken into consideration
in al the palicies, the underdeveloped country and highly populated poor citizens
should be focus of the programs.

The Natural Law and developmental jurisprudence is part and parcel of the
developmental packages to the citizens of the country and there is lack of proper
implementation of such policies, which are basic social needs for human devel opment,
not in justifiable sense to the social progress.

CONSTITUTION OF INDIA & SOCIAL - JUSTICE DEVELOPMENT

Preamble to Constitution of India

“We, the people of India, having solemnly resolved to constitute India into a Sovereign
Socialist Secular Democratic Republic and to secureto all its citizens Justice, Social,
Economic and Political, Liberty of Thought, Expression, Belief, Faith and Worship.
Equality of status and of opportunity and to promote among them all fraternity among
the dignity of the individual and the unity and the integrity of the Nation.

Every country’s Constitution has its own philosophy and for the philosophy of
the Indian constitution must look into the preamble of the constitution of India, which
emphasis onjusti ce of social, economic and palitical and equality and liberty. Constitution
of a country will enshrine the aspirations of a society. The framers of the Indian
constitution thought that each individual in society should have all that is necessary
for them to lead a life of minimal dignity and social respect.

The Indian constitution enables the government to take positive welfare measures
some of which are enforceable. We find that such enabling provisions have the support
of the preamble of our constitution and these provisions are found in the section on
fundamental rights. Constitution not only gives rules and regulations controlling the
powers of the government. They also give powers to government for pursuing collective
good of the society. It also gives fundamental identity to its entire people. We have

8.  Philip Selznick, "Jurisprudence and Social Policy" 68(5) California Law Review 206-220 (1980).
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inherited a very robust constitution, because basic framework of the constitution is
very much suited to our country. The word “secure” to justice and access to justice
is part of basic structure of the constitution and principles of constitution are adopted
by, we the people of India and hence it is our at most duty to frame policies for the
protection of philosophy of our constitution.

The Social development starts with the concept of development, the development
isamuliti-dimensional concept , thereislot of discussions with regards to devel opment
in the international platform and also could be seen in Article 1 of the Declaration to
Right to development which declares the right to development means “ The right to
development is an inalienable human right by virtue of which every human person
and all peoples are entitled to participate in, contribute to, and enjoy economic,
social, cultural and political development, in which all human rights and fundamental
freedoms can be fully realized.”

Renowned Professor A. Sethuramasubbiah Head of the Social Work Dept. of
Social Work, Bharthiar University, Coiambatore has cited in his substantial article /
work “ Social development and the corporate” that the “ Social development” in its
broadest social terms as an upward directional movement of society from lesser to
greater levels of energy, efficiency, quality, productivity, complexity, comprehension,
creativity, choice, mastery, enjoyment and accomplishment. Devel opment of individuals
and societies results in increasing freedom of choice and increasing capacity to fulfill
its choices by its own capacity and initiative. Growth and development usually go
together, but they are different phenomenal subject to different laws.

A

ECONOMIC DEVELOPMENT

>

S‘OCIAL DE\IELOPN;ENT

Development involves avertical or qualitative enhancement of theleve organization.
Social development is driven by the subconscious aspirations will of the society for
advancement. Development of society occurs only in fields where that collective Will
is sufficiently strong and seeking expression. Development strategies will be most
effective when they focus on identifying areas where the social will is mature and
provide better means for the awakened social energy to express itself. Only those
initiatives that are in concordance with this subconscious urge will gain momentum
and multiply. Social development starts with physical experience which eventually
leads to conscious comprehension of the process.

The concept of social progress is to be measured by the human development, the
Mass Will Demand for social progress and upliftment is of the exploring human
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happiness without misery and hardships. The social work promotes social change,
problem solving in human relationships and the empowerment and liberation of people
to enhance well- being. Utilizing theories of human behavior and social systems, social
work intervenes at the points where people interact with their environment. Principles
of human rightsand social justice are fundamental to social work®. Social work redresses
the barriers, inequalities, and injustices that exist in society.

The area of social work is wide and broad but when it comes for immediate
assessment of development in the social order, prefer some of the areas are most
important than the other developments are as follows:-

a  Children;

b. women ;

c. Senior Citizens,

d. Differently abled:;

e. Mentally challenged;

f. Disadvantaged and vulnerable groups,
g. Socio - economically weaker section;
h. Transgender issues;

i. Community help/ services;

j. Counsding and therapy;

k. Réeigious harmony;

The problems of Human rights and socia justice etc.

The social work is very sensitive and some of the issues are to be addressed by
the law itself. Social Work is concerned and involved with the interactions between
people and the ingtitutions of society that affect the ability of people to accomplish life
tasks, realize aspirations and values, and alleviate distress. These interactions between
people and social institutions occur within the context of the larger societal good.
Therefore, three major purposes of social issue/ work may be identified:

1. To enhance the problem-solving, coping and developmental capacities of
people;

2. To promote the effective and humane operation of the systems that provide
people with resources and services,

3. To link people with systems that provide them with resources, services,
and opportunities'®

Social work utilizes a variety of skills, techniques, and activities consistent with
its holistic focus on persons and their environments. Social work interventions range
from primarily person-focused psychosocial processes to involvement in social policy,
planning and devel opment. I nterventions al so include agency administration, community

9. International Association of Schools of Social works/ international federation of social workers
definition of social work jointly agreed, 27th June, 2001 Copenhagen .

10. Wright Sate University, "Social Work" available at: http://www.wright.edu/cola/Dept/social_work/
sw_definition.htm (last visited on July 15, 2019).
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organization and engaging in social and political action to impact social policy and
economic development™. The work of the law is a similar to the social work to
resolve the complex situation to the ease, the law derivative from Scandinavian word
lagu; it indicates the putting of things in order — in other words, an orderly system.
The word law also resembles the word Lex which is a Latin word meaning a specific
rule of law rather than a system of laws. Law as used in English means either general
law or a particular law, depending upon the context.

Now the strategical Development in India has the potential to become the second
largest economy in the world by 2050 in PPP terms (third in MER terms), although
this requires a sustained program of structural reforms discussed further in the recent
PwC report on the future of India Potentially, Indian GDP could reach $10 trillion by
2035 if the right policies are pursued® the said right policies should be of social
progress and of the human development leading to social ultimate justice.

THEHUMAN DEVELOPMENT OFINDIA ACHIEVEMENT ISREPORTED"®

(@) The HDI is an average measure of basic human development achievements in a
country, measured by UNDP

(b) In 2015, India has been placed at 130th position with 0.609 score in the medium
human development category. Country’s rank was 135 with 0.586 score in the
2014 report

(c) Indiais ranked in the medium human devel opment category. The country continued
to rank low in the HDI, but has climbed five notches to the 130th rank in the latest
UNDP report on account of risein life expectancy and per capita income.

The human devel opment is measured through rise in life expectancy and per capita
income basis, the social developmental measure is not taken in to account as a criteria
and there is a serious lacuna in the measurement. Constitution of India, 1950 was
basically framed after an in depth study into poverty, long years deprivation and
inequalities based on caste, creed sex and religion. The socia problem presented by
the existence of a very large number of citizens who are treated as untouchables has
received the special attention of the Constitution asArticle 15 (1) prohibitsdiscrimination
on the grounds of religion, race, caste, sex, or place of birth. The state would be
entitled to make special provisions for women and children, and for advancement of
any social and educationally backward classes of citizens, or for the SC/STs. A similar
exception is provided to the principle of equality of opportunity prescribed by Article
16 (1) in as much as Article 16(4) allows the state to make provision for the resolution
of appointments or posts in favour of any backward class of citizens which, in the
opinion of the state, is not adequately represented in the services under the state.

11. IASSW, "Social Dialogue" available at: http://www.iassw-aiets.org/index.php?option=com_c
ontent& task=blogcategory& id=26& Itemid=51 (last visited on July 12, 2019).

12. Ibid.

13. "Indiaranks 130th in 2015 Human Development Index" , India Today, Dec. 15, 2015 available at:
http://www.indiatoday.intoday.in/education/story/india-ranks-130th-in-20 15-humandevelopment-
index/1/547372.html (last visited on July 12, 2019).
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Article 17 proclaims that untouchability has been abolished & forbids its practice in
any form & it provides that the enforcement of untouchability shall be an offence
punishable in accordance with law. These provisions under the constitution are made
to achieve socio- economic justice in this country.

Article 19 enshrines the fundamental rights of the citizens of this country. The
sub-clauses of Article 19 (1) guarantee the citizens seven different kinds of freedom
and recognize them as their fundamental rights. Articles 23 and 24 provide for
fundamental rights againgt exploitation. Article 24, in particular, prohibits an employer
from employing a child below the age of 14 years in any factory or mine or in any
other hazardous employment. Article 38 under Part |V, Directive principles of state
policies the state should make an effort to promote the welfare of the people by
securing and protecting as effectively as it may a social order in which justice social,
economic and political shall informall theinstitutions of National life. Article 39 clause
(a) says that the State shall secure that the operation of the legal system promotes
justice, on a basis of equal opportunity, and shall, in particular provide free legal aid,
by suitable legidation or schemes, or in any other way, to ensure that opportunities for
securing justice are not denied to any citizen by reason of economic or other disabilities.

Article 41 recognizes every citizen's right to work, to education & to public
assistance in cases of unemployment, old age, sickness & disablement and in other
cases of undeserved want. Article 42 stresses the importance of securing just and
humane conditions of work & for maternity relief. Article 43 holds before the working
population theideal of the living wage and Article 46 emphasizes theimportance of the
promation of educational and economic interests of schedule castes, schedule tribes
and other weaker sections.

It is the Roscoe Pound propounded the Doctrine of “ Social Engineering”. The
social engineering aims at building an efficient structure of society resulting in satisfaction
of maximum of wants with minimum of friction and waste, it involves the rebalancing
of the conflicting interests of the society. It ensures that people share just obligations
and enjoy social security. Social Justice is the strength of a Democratic Country in
understanding the philosophy of the Indian Constitution and it’s working.

JUDICIAL INTERVENTION

It isthe spirit and not the form of law, that keeps justice alive — Earl warren

It is seen at large that though there is constitutional will to attain social development
the state policy is not giving implementing scope for human devel opment. The guardian
of the congtitution of India is judiciary and only the ray hope for social justice and
development. The powers and functions of High Courts have not been described in
detail in the constitution however as a matter of norms and practice the powers and
functions of High Courts-maybe discussed under the following five heads:

14. The state shall endeavor to secure by suitable legislation or economic organization or any other
way, to all workers agricultural, industrial or otherwise, work, a living wage, condition of work, a
decent standard of life and full enjoyment leisure, social and cultural opportunities.
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Original Jurisdiction
(@) Fundamental Rights,

(b) Judiciary has been given the power to protect the fundamental rights of citizens.
Under Article 32, the Supreme Court exercises this power to enforce fundamental
rights. Besides the Supreme Court, the High Court’s also enjoy this power under
Article 226.

(c) Under Article 226, the High Courts shall have the power issue any person or
authority, directions, orders or writs in nature of Habeas Corpus, Mandamus,
Prohibition, Quo Warranto and Certiorari or any of them for the enforcement of
any of the fundamental rights and for any other purpose.

Appellate Jurisdiction: The High Court has appellate jurisdiction over both civil and
criminal cases.

Supervisory Jurisdiction: The High Court, under Article 227, has the power of
superintendence over all the Courts and Tribunal s except those which deal with Armed
Forces located in the state.

The power of superintendence, vested in the High Court, is judicial as well as
administrative in nature. The High Court is thus in charge of the administration of
justice in the state. It is important to note that the Supreme Court has no similar power
vis-a-vis the High Courts.

Administrative Jurisdiction: The officers and servants (employees) of the High
Court are under itstotal control. They are appointed by the Chief Justice or any other
Judge or officer of the High Court, as he may direct (Article 229).

Power to Transfer cases from Subordinate Courts: If the High Court is satisfied

that a case pending in a Subordinate Court involves a substantial question oflaw as to

the interpretation of the constitution, it may withdraw the case to itself and do either

of the following two :

() It will dispose of the case; or

(i) It will determine the question of law and return the case to the concerned court
along with its judgment and direct the Court to dispose of the case in conformity
with this judgment.

A Court of Record: The High Court is a Court of Record. Its decisions are binding
for all Subordinate Courts. The decisions and proceedings of the High Court have
evidentiary value and no Subordinate Court can challenge them.

Miscellaneous Power s

(@) The High Court has the power to send for the judgment of lower court. By
exercisingthis power, the High Court can examinethelegal validity of thisjudgment.

(b) The High Court can punish any person or institution for contempt of court
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The Supreme Court of India, during the last decade, has been developing a new
jurisprudencewhich for want of a better expression may be called ‘ social jurisprudence®
the pledge of socialism in the Preamble of the Constitution can be fulfilled only by
social jurisprudence to be developed by competent activist Judges. It is the order in
which laws command respect. In a legal system which is principally based on
Constitutional system of governance the Constitution commands the highest respect
aslaw. It isthe lex suprema i.e., law supreme or law of the land. The value judgment
of the social goals and of ideological and sociological goals which the legal systemis
to conserve or cater. The courts of law and equity, having exemplary powers and
duty under the constitution of India and nobody can prevent the discharge of social
justice delivery.

CONCLUDING THOUGHTS

The Human devel opment is a biggest tool of Nation. The country should re-view the
present situation as against the materialistic development. The concept of social
devel opment requiresattention of the Nationand aNational policy for social devel opment
is need of the hour. Development is of multi-dimensional, the real development is in
human development which is a real assessment of the society, the development is an
activity of the society asawholeit canbestimulated , directed or assisted by government
policies, laws and special programmes, but it can compelled or carried out by
administrative or external agencies on behalf of the population, development strategy
should aimto release peoples initiative not substituted.

Human beings are the ultimate resource and ultimate determinant of the development
process. It is a process of people becoming more aware of their own creative potentials
and taking initiative to release those potentials and taking initiative to realize those
potentialities. The changing dimension of jurisprudence in respect of the natural law
and social development in the modern era requires re-valuation of the present social
order. Judiciary is unimpeachablein its contribution and itsintervention is required for
the honest social order preventing the violation human development.

Qaa

15. (1988) 1 SCC (Jour) 8
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Cry of a Child: The Rohingya Crisis and The Law

Dr. Shambhu Prasad Chakrabarty?
Mr. Durjay Kumar Deb?

INTRODUCTION

The basic elements of justice demand the adherence to the principles of human rights.
After the Second World War, two things developed greatly one, the de-colonization
movement and second, the Human Rights movement. The origin of Human Rights in
the international forum can be noticed in the provisions of Universal Declaration of
Human Rights (UDHR) and its up-liftment in various domestic legislations, both
substantive and procedural.

ROHINGYA CRISIS

The Muslim minorities of Myanmar mostly belong to the Myanmar’s Rakhine State.
They are identified as Rohingyas and have a population of around eight lakh people.
The relationship between the Buddhist Rakhine community and Rohingya Muslims
could be traced in higtorical records in various economic relations. The relationship
and inter dependence continues irrespective of the political turmoil adversely affecting
their relationship. There have been stray incidents of conflict and tension which
ultimately gave birth to along standing tension between the two communities leading
to the mass ethnic cleansing steps by the Myanmar Government. In the absence of
some basic rights like the right to vote, citizenship rights and also the right to self
identify. Some of the major restrictions imposed on the Rohingyas in Myanmar were
banning them from free movement, work outside their villages (limiting them to
livelihood opportunities) and also in personal decision making process of marriage.
This huge physical and mental pressure was a sine que non of all the ethnic minorities
in the country. Educational rights were also not available to children bel onging to these
minority communities. The health care facilitieswere not sufficient to meet the growing
demand of the community and there ware strict restrictions to go elsewhere for the
said because of such mobility restrictions. Another interesting situation was the
administrative existence of the children as there was restriction of children to two.

1. Assistant Professor, Amity Law School Kolkata. He may be reached at shambhuprasadc@gmail.com.
2.  Ph.D. Research Scholar, Department of Law, Cooch Bihar Panchanan Barma University, Cooch
Behar 736101 W.B.



92 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

And the actual, being out of control was beyond records.

THEBACKDROP

In the said backdrop, there has been wide spread discontent amongst the Rohingya
Muslims in Myanmar and there has been retaliation in certain belts. There has been
wide spread violence leading to displacement of ethnic minorities from their location.
Violence erupted leading to casualties on both sides. AlImost one lakh forty thousand
weredisplaced followed by international initiative to rehabilitate the displaced. However,
the efforts to rehabilitate was inadequate leading to more than a lakh people living in
temporary camps and make shift shelters with nearly no access to education, health
care and livelihood opportunities for them. There have been huge reliefs provided by
variousinternational organizationsto provide relief to these people during 2012. There
have been allegations and counter allegations as to the allocation of relief benefits
leading to extremist movement amongst the Rakhine Muslims. After a couple of years,
in 2014, a series of attacks by these extremist groups resulted loss of huge relief
materials including the officials and their residences. This led to a huge setback in the
relief and rehabilitation process. However, the process got a boost with the aid flowing
inagainin 2015

Rakhine extremists erroneously perceive that humanitarian aid, which is allocated
strictly according to needs, is distributed unevenly and benefits only the Rohingya. In
March 2014, thistriggered organi zed attacks targeting international community offices,
residences and warehouses, which resulted in millions of Euros of losses. The flood
and cyclone redief interventions which supported both communities in 2015 allowed
to somewhat mitigate this perception, but it remains preval ent inthe extremists' rhetoric.
Access to the IDP camps around Sittwe remains highly regulated preventing sufficient
assistance ddivery.

The recent turmail in the South Asian region relating to the Rohingya issue has
played havac in the maintenance of peace and tranquility of the region and has been
considered as the worst human rights violation of recent times. The creation of ethnic
division and the notion of ethnic cleansing has been one of the major issues that led to
the killing of hundreds while thousands were forced to leave their country, their place
of abode and their way of life?

The Rohingya crisishasraised various questionsin theinternational scene. Questions
like the mindset and approach of the people in power to take such a decision, the way
such directions were carried out and implemented, the hel plessness of the people, the
refugee rights, the vulnerability of the international community in such crisis and the
lack of sting in the approach and process of these international bodies allotted to
address these crisis.

Amongst all of these unanswered questions, the primary area of concern is the

3. UNHCR, Operational Update: Bangladesh, November 3, 2017; and Inter Sector Coordination
Group, Situation Update: Rohingya Refugee Crisis, Cox's Bazar, (November 9, 2017).
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gross violation of human rights in situation like this and how such violations can be
addressed.

The human rights questions raised by various national and international bodies
may be summed up in furtherance of issues relating to over use of military power by
the Myanmar Government and their acts concerning crimes against humanity, genocide
with the objective of ethnic cleansing. The counter allegation by the Burmese
Government regarding ARSA as a terrorist outfit is also one of the concern. The
situation has now become more complicated with the increasing risk of the Rohingyas
joining the ARSA ouitfit to avenge the arbitrary application of power to harm torture
and murder thousands of Rohingyas. The United Nations Human Rights Council after
the immediate impact of the crisis has created an investigation team to investigate the
alleged and wide spread human rights violations in Burma. The Government of
Myanmar has however accepted the newly formed fact finding mission to Burma
after initial denial of the mass allegations brought against them.

U.N. High Commissioner for Human Rights Zeid Ra ad Al Hussein told the U. N.
Human Rights Council on September 11, 2017:

“We have received multiple reports and satellite imagery of security forces
and local militia burning Rohingya villages, and consistent accounts of
extrajudicial killings, including shooting fleeing civilians” .#

“Lagt year | warned that the pattern of gross violations of the human rights
of the Rohingya suggested a widespread or systematic attack against the
community, possibly amounting to crimes against humanity, if so established
by a court of law. Because Myanmar has refused access to human rights
investigator sthe current situation cannot yet befully assessed, but the situation
seems a textbook example of ethnic cleansing.” ®

The initial impact of the mass exodus of Rohingyas has adversely and coercively
affected the women and children of this ethnic community. Child, perhaps is the
worst affected amongst those involved in the refugee crisis of Myanmar. UNHCR
report matches with other humanitarian as to the fact that 94% of the more than
600,000 displaced people in Bangladesh are Rohingya. Only a very small number
includes the Hindu and Rakhine who were amongst the areas affected by the attack.
The most fascinating fact seems to be that an estimated 54% of the displaced are
children and 4% are elderly. The remaining 42% are adult refugees, roughly 52% of
who are women.® The majority of refugees who entered Bangladesh are staying in
temporary shelters and there has been inadequate infrastructure to deal with the crisis

which may be considered as the worgt in recent times. Bangladesh is establishing a

4. U.N. Office of the High Commissioner, Darker and More Dangerous: High Commissioner Updates
the Human Rights Council on Human Rights Issues in 40 Countries, September 11, 2017.

5. Ibid.

6. The Bangladesh Refugee Relief and Repatriation Commissioner (RRRC), launched on October 4,
2017, which conducted a family counting exercise with the support of UNHCR. RRRC Fact Sheet:
Family Counting, (November 7, 2017).

7. Medhavi Aroora and Ben Westcott, “Bangladesh to Move 800,000 Rohingya into Single Enormous
Camp,” CNN, (October 23, 2017).



94 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

new 3,000-acre camp at Kutupalong that is to reportedly accommodate 800,000 people
in asingle, enormous camp’ apart from the one in Cox Bazar, Bangladesh.

UNITED NATIONSAND PROTECTIONOFCHILDRENIN ROHINGYACRIS S

The United Nations Organi zation has declared the crisisin Myanmar rel ating to Rohingyas
as the worst example of textbook style ethnic cleansing. It has condemned the act as
the worst affecting human rights involving children. It declares the crisis having very
serious humanitarian consequences. It reflected the concern relating to the limited
access to basic necessities regarding livelihood and health. The U.N. Security Council
in a presidential statement released on November 6, 2017, inter alia, expressed:

“..grave concern over reports of human rightsviolations and abusesin Rakhine
Sate, including by the Myanmar security forces, in particular against persons
bel onging to the Rohingya community, including those involving the systematic
use of force and intimidation, killing men, women, and children, sexual
violence, and including the destruction and burning of homes and property.8

Another important concern that was raised in this regard is the status issues of
the members of Rohingya community not only for those who are in Bangladesh as
refugees but also those who are still in Myanmar. It is a matter of concern as these
peopleare not provided with the status of citizen in Myanmar. They arelegally regarded
as people illegally staying in Myanmar for decades. The international community has
already raised their voice for stopping such discriminatory practice and has urged the
Myanmar Government to provide solution to this major hindrance. In the absence of
alegal status, the member of this community has been subjected to limited and restrictive
access to various basic and necessary facilities available in their country. It has been
urged to the Myanmar Government that the standards that they should adhere in this
regard must comply with international standards. The UN also recommends initiating
State wise programs to develop various section of the society. Another area of concern
that has been specifically highlighted by the UN is the widening of regional imbalance
which will have a far reaching effect in the decades to come. Rohingyas have because
of the crises fled to various other parts of the south Asian countries. The largest flock
has gathered in Bangladesh where the mgjority of refugees have settled in. It has been
estimated that around ninety four thousand people have moved into Bangladesh from
the border of Myanmar till date.®

UN has also focused on the crisis leading to a much wider regional imbalance.
There has been large scale exodus of Rohingyas to various parts of South Asiaand in
Bangladesh alone the numbers of Rohingyas are approximately 94,000 peopletill date.
The members of the international community and the UNO have appreciated the
Bangladeshi government for allowing the refugees to settle and provide them with

8. United Nations Security Council, Presidential Satement, S/PRST/2017/22, November 6, 2017.
9. This number includes statistics from 2014-2015 till date.
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basic necessities with the support of the UNO. The largest affected in the said crisis
includes children as they are in a state of vulnerability from various physical and
psychological factors.

CHILD RIGHTSUNDER THE REFUGEE CONVENTION: THE PRIMARY
ISSUES

Children are provided with the necessary protective shield by various international
conventions including the Refugee Convention. The Universal Declaration of Human
Rights, 1948 in its declaration has proclaimed the need of special care and assistance
for the child. The primary reason behind this is that the majority of child immigrants
travel alone leaving behind their parents who have been subjected to major difficulties
arising out of challenges and adverseries. In majority of the cases that occasioned in
the case of Rohingya children the parents are dead. In a case reported, there has been
unwarranted attack by the state by air, where bombs were dropped on mud and straw
built huts having women and children. People are found in houses engulfed with fire.
After people rushed out of their houses there has been realization that some of their
relatives are still stuck in their fire engulfed houses.

“ Swishhh...In the middle of the night, Ismat Ara heard a faint sound. Within
seconds, the 27 year old Ara knew what it meant: her mud and bamboo
thatched hut was on fire. She sprang on the floor, lifted her three and a half
hear old son Absar and ran out, all in one movement. When she turned to
look back, her dwelling was engulfed in flames. And then came the shocking
realization: her 13 year old daughter was still inside the hut.” *°

As a matter of past experiences™ it has been identified that there are at least three
ways of migration:
1. They move with their family*2;
2. They migrate alone without their parents;™

3. They were left behind by migrant parents who have no other option than
going abroad to seek means of sustenance for their family.

The situation of Rohingya children is primarily limited within the first two ways
mentioned above. According to various international treaties and the standard set out
by these international covenants the country states have some basic responsibility
towards the refugee children. Once the country concerned has ratified the treaty, the
country promises to the international commitment to follow certain basic standards

10. Subhojit Bagchi, "For Rohingya, it was all a blinding flash and a smear of ash", The Hindu, October
22, 2017.

11. SOS Children’s Villages International, "Position paper on migrant and refugee children" 3 (2016)
available at: https ://www.sos-childrensvillages .org/getmedia/73abf1b5-05ca-4f 1a-89bf-
841350b7a8ae/SOS-CV I-Paosition-Migrant-Refugee-Children-A4.pdf (last visited on July 17, 2019).

12. lbid.

13. lbid.

14. lbid.
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provided in the treaty. There are two basic Conventions which guides the Refugee
Children. One, the Refugee Convention of 1951 and secondly, the Protocol (Relating
to the Status of Refugees) of 1967. The standard set forth by the said conventions
categorically applies to both the children and the adults.

The three basic standards are as follows';

(1) achild who has a“well-founded fear of being persecuted” for one of the
stated reasons is a “refugee” | *®

(2) achild who holds refugee status cannot be forced to return to the country
of origin (the principle of non-refoulement)?’, and

(3) no distinction is made between children and adults in social welfare and
legal rights.®®

Apart from the aforesaid position, Article 22 of the Convention provides that the
refugee must receive the ‘same treatment’ as nationals in primary education and
treatment at least as favorable as that given to non refugees while imparting secondary
education.

The Convention on the Rights of Child (CRC) 1989 is applicableto refugee children
as well as Article 1 of the said convention does not exclude refugee children and is
thus applicable to all the children of the world. Article 2 of the said convention also
prohibits discrimination. Thus the discrimination made towards the refugee children
is also prevented under the said Convention. The rights thus available to the children
of the country must also be provided to the refugee children in relation to juvenile
justice, family rights, adoption, social welfare, health, education and the like. To make
it more effective the United Nations has approached for a mandatory ratification of
the said convention. A major development took place in this regard when the World
Summit for Children adopted a Declaration and Plan of Action in 1990. The primary
objectives behind the said Summit were to set major standards to work for protecting
the rights of children relating to education and health.

THEMAJORVIOLATIONS

The majority of refugees have got their basic rights violated due to the Myanmar
ethnic cleansing. The crisis has affected basic rights of the refugees, the majority of
which are children. Amongst major areas of violation are their deprivations to basic
human rights inter aliafood, medicines, vaccination, sanitation, shelter and education.
The various international agencies have stepped up their assistance to provide basic

15. UNHCR, "Refugee Children: Guidelines on Protection and Care" avail able at: http://www.unhcr.org/
protect/PROTECTION/3b84c6¢c67.pdf (last visited on Oct. 10, 2019).

16. Ibid.

17. lbid.

18. Ibid. This is one of the primary reasons for most of the countries not to allow refugees in their
jurisdiction, asit is one of the prime reasons for increasing the burden on the state over the refugees.
India very recently stated by highlighting this point as to why they don’t want Rohingya refugees
to bein India
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rightsfor the needy. The three camps that was setup in Bangladesh have been provided
with major aids from international assistance. However, the biggest thing missing in
the process is providing education to these children. This gap has exposed the child
with a massive deficiency in the intellectual development of these children. The story
of such deprivation has been a bench mark of most refugee crisis, be it in Bosnia or
Syria. It is not that the state concerned is not doing their duty towards the international
commitment. As a matter of fact, these countries have done a commendable job but
the said situation is so challenging that more eff orts from newer dimensions are needed.

Another interesting challenge is the lack of major health care facilities amongst
the said refugee children. The primary reason for such a condition is the lack of basic
background information about the child like their age, previous medical history etc.
The lack of awareness as to the benefits of such medical advice also contributes to
the children for not going for vaccination.

Children al so need the be provided with a continuation of care and medical attention
as they have already been affected and infected adversely due to huge sanitary issues
coupled with human corpses affected ground water contamination. Compulsory
monitoring of the situation is not always possible for a considerable span of time
which is needed for the said purpose. In the absence of a proper citizenship provided
by the Myanmar Government hasled to a deprivation of state aided medical support to
the Rohingya. Thus the children would, under the current scenario would eventually
suffer in the long run as that would have made it worse for the children to be provided
with sustained medical support and attention.

Connecting the children with their parents specially those whose parents are still
alive would be a mammoth challenge for any organization. But that is what would be
best for the welfare of the child concerned. Childhood that has been lost can perhaps
never be returned. The children have faced the things that perhaps they should never
have experienced at their age. One of the pictures drawn by a Rohingya Child refugee
has reflected the various experiences that they have experienced. The figure below
portrays the said experience.

19. Drawing by a Rohingya boy, Abdul, reveals horrific experiences he endured while fleeing from
Myanmar to Bangladesh, at a child-friendly space at the Balukhali makeshift refugee camp in Cox’s
Bazar district, Bangladesh, Oct. 2, 2017.
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Figure 1. A picture dra.{/\}n by .a seven year old child refugee.”®
To bring back the children from the trauma would be a great challenge for all
concerned under the backdrop of the traumatic condition of the home land of these
refugee children.

RESETTLEMENT

Normal community life of the refugees should be one of the best possible way to
bring back mental well being of the traumatized refugees primarily the children.
Regenerating the community well being is however not an easy task. Some of the
major steps that should be taken in this regard are cultural and social re building. The
elders amongst the refugees may be oriented to achieve the target audience to bring
back cultural association amongst the refugees. This is commonly called Traditional
leadership.?® In the absence of existing leaders there are may be efforts to develop
new leadership amongst the refugees. Providing specific arrangements to bring the
refugees to stay together rather than on a segregation and distributed form may be a
serious effort to bring back the community life amongst the refugees. This provides a
sense of security and oneness amongst the community specially the children. Once
the people started living together there is every possibility to make people oriented
planning on the basis of homogeneous interest areas of the community. Major
homogenous areas inter alia include language, rituals, religion, art, recreation and the
like. Efforts are aready on in this direction for providing strategic measures to protect
the interest of the refugees.

20. A refugee population may already include part, if not all, of its traditional leadership. The aid
worker can help to strengthen and reinforce traditional leaders by consulting and working through
them. Preservation of the refugees’ traditional form of social organization enhances not only their
well-being but also the effectiveness of assistance efforts. Supra 14 at 11

21. ICJand others call on the EU to protect refugees and migrant children’s rights, available at https:/
/www.icj.org/wp-content/uploads/2016/11/EU-Joint-Statement-Refugee-and-Migrant-Children-
Advocacy-Non-L egal-Submission-2016-ENG-.pdf accessed on (last visited on February 25, 2018).

22. Ibid.
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INTERNATIONAL COURT OFJUSTICE ON REFUGEERIGHTS

Very recently 1CJ and seventy seven other civil society organizations and UN agencies
made initiatives to protect the refugees and migrant children. The 1CJ has called upon
the EU institutions aswell to takeinitiativesto prevent the ongoing atrocities of refugee
and most importantly children. The |CJ has deep concern about the failure to popularize
child rights in the world. Rights like access to education, access to information,
access to a lawyer etc. The ICJ has also stated that EU and Member states can do
much more than what has been done in the recent past.

| CJ also emphasi zed the need to work on areasincluding strengthening the necessary
safeguards in the asylum legislations, to provide more financial aid for national child
protection plan and to build devel oped mechanism to protect the child across borders.

ROLE OF JUDICIARY

It is common that the State shall try to implement Executive Discretion to address the
refugee crisis. However, the state must understand that judges also have aroleto play
and more importantly a much effective role to play in a refugee crisisin a state. As a
matter of fact the judges must also understand the relevance of jurisdiction of refugee
crisis as a part of their discretionary jurisdiction. What has been noticed from past
experiencesisthat the state would not generally appreciate the intervention of judiciary
in such cases but it must also be understood that the executive discretion in such
scenario has done worse than good to the people concerned including irreparable
harm and gross violation of human rights. The judiciary should play a mgjor role that
the constitution vests upon it, the rights of the people and the protection of larger
interest of the State. That is what rule of law suggests and that is why the Supreme
Court (SC) of India accepted the PIL filed by Rohingya Refugees which wanted the
SC of India to act in favor of the right of the people whose basic rights have been
abused and to prevent any further damage to their already vulnerable condition. In a
state of emergency the judiciary is vested upon the power to restore justice to the
peoplein need of it and it is not executive discretion but judicial discretion that should
writ large to protect the rights of the refugees most importantly the children. The
majority of refugees that are under terrible situation demands the protection of the
judiciary to sustain an immediate relief to the ongoing turmoil of their life.

In India there has been sharp criticism over the acceptance of the PIL of the
refugee Rohingyas by the government. The Attorney General reiterated in this regard
that India would not like to be the refugee capital of the world as it has already been
burdened with other problems. India has already been up preventing the Rohingya
refugees to enter the country and access to the main land. India has emphasized
largely on the need of deportation of those who have already entered Indian territories
and urged the Supreme Court to carry on with the Executive Discretion.

23. The concept has been eucidated by the famous radical feminist Catharine Mackinnon.
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THE ROAD AHEAD

The cry of the Rohingya child acts as a butterfly effect®. As the tears roll down the
eyes of millions of children, thousands of miles away, all across the planet debates,
discussion and strategies are formulated to remove the difficulties, distress and abuse
of human rights of all those who have survived the ordeal in furtherance of ethnic
cleansing devel oped and executed by the Myanmar Government.

Majority of these refugees are children and Bangladesh Government has done a
commendable job to provide assistance to them. The world now must stand together
to provide sufficient economic and resource assistance to help the Rohingya refugees
to come back to basic life. The other arrangements that should also be formulated is
the re structuring of the areas in Myanmar where they used to reside. There must also
be efforts to provide the solutions to major discrepancies in Myanmar that led to the
massive cleansing exercise. It is not possible to solve these aspects in a short span of
time. Mgjor solutions would need considerable period of time.

Primary areas that could be taken into consideration are education, health and

infrastructure.

Both long term and short term measures are needed to strategically eradicate the

problems.

RAY OFHOPE

There have been relief teams and aids flooding in to protect the refugees in Bangladesh.
Specia care has been taken and newer dimensions are explored to make the life of the
refugees especially the children more conducivefor their overall development. Children
in Bangladesh Refugee camps in Cox Bazar and other areas have now started staying
together in communities. Children are vaccinated on a regular basis. Huge funds are
utilized to provide healthy sanitation and hygienic stay of children in these camps.
Children are provided with training in various areas that would help them to address
the challenges that are facing. Major improvements have been naoticed in the mind of
these children from the sketches they are now creating. The children are now moving
towards a better tomorrow and better days are ahead. However, there shall be
sustainable effort to provide them as wells as Bangladesh with the aid and support to
realize the goals that the international community seeks to achieve. Recently, the
Bangladeshi Prime Minister has reflected the inability to provide support to further
refugee crises if created in Burma. She also urged the international organizations to
provide necessary support in this regard.

Qo
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Right to Health and Social Security in India:
Emerging Issues and Challenges

Ms. Sanjukta Ghosh?

INTRODUCTION

“The health of a society is truly measured by the quality of its concern and
care for the health of its members....The right of every individual to adequate
healthcare flows from the sanctity of human life and that dignity belongs to
all human beings...We believe that health is a fundamental human right which
has asits prerequisites social justice and equality and that it should be equally
available and accessibleto all”

- Sadullah Khan

Health is wealth and is the greatest of all human blessings, encoding within the basic
tenets of right to life such as food, water, shelter, environment, employment, sanitation,
education and so on. As a member of the human race our health and the health of
those we care for is the matter of daily and foremost concern regardiess of age,
gender, socio-economic conditions or ethnic background.

I.K. Gujral, theformer Prime Minister, in his address to the 1998 Science Congress
at Hyderabad, made a revealing comment concerning the state of our basic amenities.
‘ | see before me the bottled water kept for the dignitaries on the dias. It reminds me
of three classes of Indians. one who can afford bottled water; others who can manage
to get some water in their taps or in a nearby tap or a pump irrespective of its quality
or regularity of supply; the third set of Indians are those for whom drinking water is
a daily problem and who will be ready to drink any polluted water.’? If this is the
situation even after seven decades of our independence, can we say that our society is
secured? The fact is all our basic human needs are perfectly secured within the papers
of the el ection manifestoes but unfortunately very little have been answered. We need
to understand that there is no straight jacket definition of right to health. It embraces
all the basic amenities essential to livelihood. In the ultimate analysis, a society will be
evaluated by its capacity or ability to provide universal healthcarefor its people, that is

1. UGC-Jdunior Research Fellow, Department of Law,University of Burdwan. The author can be
reached at sg18.bu@gmail.com.

2. A .P. J Abdul Kaam, Y. S. Rgjan, India 2020: A Msion for the New Millennium (Penguin, UK,
2014).
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to say a healthcare paradigmirrespective of socio-economic conditions, caste, religion,
race, gender and age of its citizens. A society that is sick is retarded and cannot be a
living society and to ensure social security one has to keep in mind that right to health
to the highest attainable standard needs to be assured first for a truly secured society.

RIGHT TO HEALTH IN THE INTERNATIONAL HUMAN RIGHTS REGIME

Traces of initiatives by international co-operation on ‘healthcare’ can be found from
the mid-nineteenth century with the calling of International Sanitary Conference in
1851 by the French Government which was followed by a series of International
Sanitary Conferences to synchronize the procedures to prevent the spread of diseases

The Charter of the United Nations under its Chapter | X seeks* international economic
and social co-operation’ with a view to promote “higher standards of living full
employment and conditions of economic and social progress and development”? and
“solutions of international economic, social, health and related problems and international
cultural and educational co-operation.”*

The right to the enjoyment of the highest attainable standard of physical and
mental health was for the first time depicted in the Constitution of the World Health
Organization in 1946 defining ‘health’ as “a state of complete physical, mental and
social well-being and not merely the absence of disease or infirmity.”s

Article 25 of the Universal Declaration of Human Rights of 1948 declares health
as part of the right to an adequate standard of living.®

The most authoritative and comprehensive interpretation of ‘right to health’ is

Chapter IX; Article 55 of the Charter of the United Nations.
Chapter IX; Article 55 of the Charter of the United Nations.
Preamble; the Constitution of World Health Organization.
Article 25 of UDHR reads as follows:
(1) Everyone has theright to standard of living adequate for the health and well-being of himself
and of his family, including food, clothing, housing and medical care and necessary social
services, and theright to security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and assistance. All children, whether
born in or out of wedlock, shall enjoy the same social protection.
7. Article 12 of ICESCR reads as follows:
1. The State Parties to the present Covenant recognize the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health.
2. The steps to be taken by the State parties to the present Covenant to achieve the full
realization of this right shall include those necessary for
(@) The provision for the reduction of the still birth rate and of infant mortality and for
healthy development of the child;

(b) The improvement of all aspects of environmental and industrial hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occupational and other
diseases,

(d) Thecreation of conditions which would assureto all medical service and medical attention
in the event of sickness.

ook w
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enshrined inArticle 12 of the International Covenant on Economic, Social and Cultural
Rights (ICESCR) of 1966.7

The right to health as the fundamental human right has been addressed by various
international and regional human rights instruments, some of which are of general
application while others acknowledge right to health of specific groups such as women,
children, disabled, elderly or working class.®

The International Conference on Primary Health Care also known as Alma Ata of
1978 unanimously spells out the crucial role of primary health care which addresses
the main health problems in the community, providing promotive, preventive, curative
and rehabilitative services. It stresses that access to primary health care is the key to
attaining a standard of health that will allow all individuals to lead a socially and
economically productive life and to contributing to the realizati on of the highest attainable
level of health.

The World Bank since 1979 has been contributing significantly towards betterment
of public health. In 1979 it constituted a Population, Health and Nutrition Department
and in 1980 published a Health Sector Policy Paper committing itself towards lending
in the health care.

In 2001, the World Trade Organi zation adopted a landmark declarationin Doha on
the Agreement on Trade Rel ated Aspects of Intellectual Property Rights affirming that
the TRIPS Agreement should not prevent member States from taking measures to
protect public health including importing medicines from other States which they
cannot themselves manufacture to ensure medicines are accessible and affordable to
their own populations.

RIGHTTOHEALTHANDTHE INDIAN CONSTITUTION

What really makes a country developed? The vital parameters are obviously wealth of
the nation, the prosperity of its people and its standing in the international forum but at
the same time it should be borne in mind that a nation is not a separate entity from its
citizens and devel opment does not merely mean economic or infrastructural devel opment
but the development of the quality of lives and standards of living of the citizens.

The Congtitution of India provides for healthcare only as a constitutional obligation
of the State in the form of Directive Principles of State Policy in Part IV. However, the
judiciary from time to time stretched the ambit of fundamental rights in Part Il to

8. International human rights treaties recognizing the right to health:

(i) The 1965 International Convention on the Elimination of All Forms of Racial Discrimination:
Article 5 (e) (iv)

(i) The 1979 Convention on the Elimination of All Forms of Discrimination against Women:
Articles 11 (1) (f), 12 and 14 (2) (b)

(i) The 1989 Convention on the Rights of Child: Article 24

(iv) The 1990 International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families: Articles 28, 43 (e) and 45 (¢)

(v) The 2006 Convention on the Rights of Persons with Disabilities: Article 25
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acknowledge right to health. The Preamble of the Constitution declares that “to secure
to all itscitizens- justice, social, economic and political” and provides for “ equality of
status and of opportunity”. Article 253 of the Constitution empowers the Parliament
to make law for the whole or any part of the territory of India for implementing
treaties and international agreements and conventions.

FUNDAMENTALRIGHTS

Article 14: Equality beforelaw.

Article 14 enshrines “right to equality” or “likes should be treated alike” or that all
those who are similarly situated in similar circumstances should be equally treated. In
the context of critically ill patients and matters connected with healthcare, no
discrimination shall be made on grounds of their economic conditions or social status.

Article 15: Prohibition of discrimination on grounds of religion, race, caste, sex or
place of birth. Under Article 15 (2) (b), the words ‘place of public resort’ means
places which are frequented by the public like a public park, a public road, a public
bus, ferry, public urinal or railway, a hospital, etc.

Article 21: Protection of life and personal liberty.

The Supreme Court in Sate of Punjab v. Mohinder Singh Chawla® held that the right
to life includes the right to health. Further, in Paschim Banga Khet Mazdoor Samity v.
Sate of West Bengal™® and Pt. Parmanand Katara v.Union of India®, the Supreme
Court declared that failure on the part of a government hospital to provide timely
medical treatment amounts to violation of right to life.

Article 32: Remedies for enforcement of rights conferred by Part I11.

In Bandhu Mukti Morcha case®, Juctice Bhagwati (as he then stood) furthered
the goal of social security by saying “ Article 32 does not merely confer power on the
Court to issue a direction, order or writ for the enforcement of the fundamental rights
of the people and for that purpose this Court has all incidental and ancillary powers
including to forge new remedies and fashion new strategies designed to enforce
fundamental rights. It is in realization of this Constitutional obligation that this Court
has innovated new methods and strategies particularly for enforcing the fundamental
rights of the poor and disadvantaged who are denied their human rights and to whom
freedom and liberty have no meaning”.

DIRECTIVEPRINCIPLESOFSTATEPOLICY

The provisions uttered in this part are not enforceable in any court of law, but the
principles therein are fundamental in the governance of the country and it shall be the
duty of the State to apply these principles while legislating.

9. AIR1997 SC 1225: (1997)2 SCC 83.

10. AIR 1996 SC 2426.

11. AIR 1989 SC 2039.

12. Bandhu Mukti Morcha v.Union of India, AIR 1984 SC 803.
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Article 38: State to secure a social order for the promotion of welfare of the people.

Article 38 (2): The State shall, in particular, strive to minimize the inequalities in
income, and endeavour to eliminate inequalities in status, facilities and opportunities,
not only amongst individuals but also amongst groups of people residing in different
areas or engaged in different vocations.

Article 39: Certain principles of policy to be followed by the State.
Article 39 (a): equal rights of citizens,, men and women to adequate means of livelihood.

Article 39 (e): spells out that the health and strength of workers, men and women, and
the tender age of children are not abused and hat citizens are not forced by economic
necessity to enter avocations unsuited to their age or strength.

Article 39 (f): State to secure that children are given opportunities and facilities to
develop in a healthy manner and in conditions of freedomand dignity and hat childhood
and youth are protected against exploitation and against moral and material adornment.

Article 41 — Right to work, to education and to public assistance in certain cases —
State shall, within the limits of its economic capacity and devel opment, make effective
provision for securing the right to work, to education and to public assistance in cases
of unemployment, old age, sickness and disablement, and in other cases of undeserved
want.

Article 42 — *Provision for just and humane conditions of work and maternity relief:
The State shall make provision for securing just and humane conditions of work and
for maternity relief.

Article 47 — ' Duty of the Stateto raise the level of nutrition and the standard of living
and toimprove public health’ : The Stateshall regard theraising of theleve of nutrition
and the standard of living of its people and the improvement of public health as among
its primary dutiesand, in particular, the State shall endeavour to bring about prohibition
of the consumption except for medicinal purpose of intoxicating drinks and of drugs
which are injurious to health.

STRIVING AT THE POSSIBLE AVENUES TO AN EFFICIENT AND
AFFORDABLEHEALH CARE PARADIGM

The function of the State regarding healthcare under the broader spectrum of social
security should be five dimensional- Informative, Promotive, Preventive, Curative
and Rehabilitative and to achieve this there should be a strong network between the
State, intergovernmental organi zations, NGOs, charitable foundations and the private
sector.

(a) National Health Organization and State Heal th Organi zations can be constituted by
the Ministry of Health consisting of medical experts and pharmacists to formulate
policies and review the public healthcare regime. The State Health Organization
should keep under constant vigil Government and private hospitals, diagnostic
centres and medicine shops within the respective State.
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(b) There should be a three-fold networking system between the District Health
Departments, State Health Departments and the Union Ministry of Health at the
top to pierce deep into the healthcare system through regular surveillance and
reporting. This will help in making the working of the healthcare sector more
efficient.

(¢) Indiais a developing country and majority of the population cannot afford the
costs of multispecialty or super specialty hospitals or nursing homes. So, more
technical and infrastructural support should be extended to the Government
hospitals and health care centres. Government hospitals should also be brought
under the purview of NABH.

(d) It is also expected that the Government will seriously think for establishment of
fair-price medicine shops and pathological and diagnostics clinics in al blocks
(panchayat) of the State. For transportation of patients in case of emergency,
ambulance must be stationed in each block. These will ultimately lead to the
development of rural health care facilities.

(e) Like all major long-distance trains have pantry cars, there should be emergency
medical care unit attached to the trains. In case any passenger on board falls ill
midway or in between stations can get preliminary medical assistance.

(f) Door to door campaigning regarding vaccination of children should be donespecially
in rural areas. If possible volunteers through NGOs should be arranged by local
bodies to escort mothers and children to the vaccination centre through Registered
Pick-Up Vans to secure healthy child-hood.

(g) Provisionsfor Free-Clinics should be made in every blocks (panchayat) and wards
and doctors from Government hospitals and health-centres should attend those
clinics in rotation basis. This will help the people who for economic impediment
cannot afford quality medical and health care facilities.

(h) Health Camps should be regularly organized in rural and slum areas so that major
out-break of diseases can be prevented. There should be provisions for health
check-ups of children at least once a week in every State funded or aided primary
schoals.

(i) Provisions should be made in every super-specialty and multi-specialty hospitals
and nursing homes whether State aided or private for free medical and health care
facility for people who cannot afford such treatment. That is to say reservation of

some seats for free treatment and care for people who are economically debarred
from such care and treatment.

(j) Regular classes in all private and public schools relating to health and hygiene
should be conducted as a part of course curriculum.

(k) Awareness programmes should be convened relating to communicable and non-
communicable diseases and their risk factors. Street plays and road shows are the
best modes of carrying out such programmes especially in rural and remote areas.
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(I) Government should aim at reducing morbidity and mortality and improving health
during pregnancy, childbirth, the neonatal period, childhood and adolescence; and
promating active and healthy aging; taking into account the necessity to address
determinants of health and internationally agreed devel opment goals, in particular
the health related Millennium Development Goals.

(m) There should be mechanism for surveillance and effective response to disease
outbreaks, acute public health emergencies and the effective management of health-
related aspects of humanitarian disasters to ensure health security thereby
contributing to social security.

(n) In order to achieve the ultimate goal of healthy and living society there must be
organi zational leadership onthe part of the Government and accountability towards
society on the part of the corporate sectors that are required to make society truly
secured.

CONCLUDINGOBSERVATIONS

“It is health that is real wealth and not pieces of gold and silver”
- Mahatma Gandhi

Social security according to ILO is “the security that society furnishes, through
appropriate organization, against certain risks to which its members are exposed. The
risks are essentially contingencies against which the individual of small means cannot
effectively provide by his own ability or foresight alone or even in private combination
with his fellows.”” The various risks are sickness, invalidity, maternity, employment
injury, unemployment, old age, death, emergency expenses.

Ever since the inception of the ILO, a lot of social security conventions and
resolutions have been adopted by it. The Social Security (Minimum Standards)
Convention of 1952 identified nine key issues viz. (i) medical benefits, (ii) sickness
benefits, (iii) unemployment benefits, (iv) old-age benefits, (v) employment injury
benefits, (vi) family benefits, (vii) maternity benefits, (viii) invalidity benefits, and (ix)
survivor’s benefits. In 1962 the ILO adopted another convention on The Equality of
Treatment (Social Security) Convention to strengthen social security laws.

The United Nations and its constituent bodies have always come up with new
mechanisms to ensure implementation of social security in order to achieve the broader
human rights goal.

The Universal Declaration of Human RightsinitsArticle 3 declaresthat “ everyone
has the right to life, liberty and security of person” and “everyone as a member of
society, has the right to social security.....”® and “ has the right to standard of living
adequate for the health and well being of himself and of his family, including food,

13. Article 22 of UDHR: “Everyone, as a member of society, has the right to social security and is
entitled to realization, through national effort and international co-operation and in accordance
with the organization and resources of each State, of the economic, social and cultural rights
indispensable for his dignity and the free development of his personality.”
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clothing, housing and medical care and necessary social services, and the right to
security in the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood in circumstances beyond his control.”

These provisions are self explanatory and it can be inferred that social security
and right to health are complimentary and supplementary to each other and cannot be
isolated. Right to health or the right to health careisrecognized in at least 115 national
Congtitutions. At least six other national Constitutions cast dutiesin relation to health
upon the State to develop health regime or to allocate a specific budget to them.

At the national level, India has an impressive list of social security laws but a
concrete legal framework concerning right to health is unavailable and is urgently
sought. The Constitution of India though recognizes ‘right to health’ but the word
‘right’ is nowhere depicted. The mandate of the National Human Rights Commission
of India is to protect and promote rights guaranteed by India’'s Constitution and
international treaties. The Commission has been very active with respect to the right
to health.

There are a lot of Governmental policies and schemes regarding ‘health’, but
eventually they are of no use if they cannot be made available to the socially
disadvantageous class of people who cannot effectively avail of those facilities.

Citizens of the country though well covered and protected by the makers of the
Consgtitution in Parts 111 and IV of the Congtitution even then the most deserving part
‘health’ is not included.

A citizen can pray for protection in employment, freedom of speech, personal
liberty etc but all such prayers can only be available if the citizen concerned is not
betrayed of health.

Laws and policies cannot operate in vacuum, and to bring them out of papers we
need proper mechanism and systematic infrastructure to implement them to achieve
the " highest attainable standard of health,” thereby creating a‘ healthy, living and secured
society’. The 2018 Union Budget presented by the Hon' ble Finance Minister, Mr.
Arun Jaitley revealed a‘ mega health-care project’ named the National Health Protection
Scheme (NHPS), very famously knownas‘ Modicare’ isaimed at “ extending healthcare
insurance to 100 million families, and raises the insurance ceiling to Rs. 5 lakh per
family”.™ The working of the ‘Modicar€’ is yet to be tested though.

Qaa

14. Article 25 of UDHR.

15. Rohan Abraham, "What is 'Modicare' and how will it affect you?', The Hindu, Feb. 2, 2018
available at: https:/Aww.thehindu.com/business/budget/what-is-modicare-and-how-will-it-affect-you/
article22635372.ece (last visited on July 28, 2019).
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Parameters of Patient Safety with Reference To
Negligence And State Response

Sriparna Rajkhowa?

INTRODUCTION

Health, with full able potential innately possessed or otherwise, is the foremost con-
stituent of a living being. Its meaning and facets of inclusiveness, including
physical and mental, has received global recognition within the disciplines of law and
medicine. A common phenomenon in third world countries is that people neglect their
health status and many a time they do not even consider visiting their health
professionals, unless required to do so under compulsion. This is much in contrast
with their counterparts in the developed world, where they are much aware about
benefits of regular health checkups, not only to know of their physical and mental
well being , rather to take precautionary measures against any eventualities that may
possibly be detected, following the adage of prevention is better than cure. They are
very much concerned with their health status; even the states provide for such
facilities though social insurance policies. In these countries, medical services, though
highly expansive, are very much available and the doctor population ratio has been
found to be very healthy. There are appurtenant demands of the profession in the
shape of utmost patient care and safety. Professional negligence, be it by doctors, or
paramedical staff, and those involved in the rendering of clinical services are alert and
alive to the fact that any negligence or compromise in the rendered services can have
the propensity to lead them to the verge of penury. The services rendered, at times at
exorbitant rates, have to meet excdlent standards as any form of negligence or want
of care can be very much ruining. Of course, different facilities depending on the
purse are available for being afforded as well the ease of availability of meaningful
available social security benefits. However, when it comes to patient safety resulting
from negligence, the attendant risks cannot be expected to be avoided. Consequently,
the standards of care and precautions are of that order.

In contrast, the developing countries depict a different scenario. Though any
sweeping statement would be misleading and depict a completely negative picture, the

1. Research Scholar, Department of Law, Gauhati University
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level of care and the resultant consequences for the professionals, service providers
including medical establishments are comparatively not very threatening, consequently
resulting in laxity in medical administration and negligence on the part of the
professionals involved. Therefore, questions at times arise on the nature and extent of
professionalism in regard to patient safety and negligence, particularly in state run or
state managed institutions, where major expenditure is found to be borne from the
state exchequer. Nonetheless, this cannot be regarded as a shield to defend oneself
from maintenance of high standards or lack of accountability for inherent negligence.
This need not sound very scary, nor one need to be a skeptic or pessimist as the
situation has witnessed much change in this respect, aided and attributed by the law
and policy prescriptions. Besides, the alertness and choices avail able have led to much
more responsible administration and witnessed improved professional health care.
This can be vouched for the fact that in some of the developing countries, medical
tourism has come up in a big way , particularly the private establishments, where
expertise matching international standards have witnessed a steady flow of
international patients from the developed world. This can be attributed to two
reasons, namely; prompt, effective and efficient prognosis and diagnoses and highly
affordable treatment at a price that cannot be imagined in the developed world.

Though all encompassing and of wide amplitude, as suggestive in the caption,
this write up intends to confine itself to concept of patient safety and conversely,
appurtenant consequences of negligence, through the prism of medical jurisprudence
vis-a-vis the bearer of rights duties of patients and doctors, primarily the very
encompassment to assure patient safety through its various facets.? Viewed from the
penumbra of medical negligence,® patient safety has to be secured and be ascertained,
clarified and assembled against the scattered aspects, collated and made legally
enforceable.

CONCEPTUAL FRAMEWORK OFPATIENT SAFETY

Patient safety is universally regarded as a serious global public health issue. Its objec-
tive has been the prevention of harm to patients, particularly during hospital care or
health care. The primary concern of patient safety has been about €liminating prevent-
able medical mistakes by care givers, guarding against the impact of human error and
establishing systems to safeguard patients' health and well- being.* Increasingly gain-
ing in recognition, it demands a complex systematic effort, involving a wide range of
actors and actions in performance enhancements, environmental safety, risk manage-
ment including infection and safe use of medicines, equipment safety, safe clinical
practice and safe environment of care.’

In fact, it was in the year 2002, that the members of the World Health Assembly
adopted a resolution on patient safety, though the terminology came to be formally

2. Including aspects of blood transfusion, hospital associated infections etc.

3. Itincludes Para- medical and associated serviced.

4. Ministry of Health and Family Welfare, Government of India, National Consultation Workshop
on Patient Safety, May 2010 available at: http:/ /www.nabh.co/images /PDF/ patientsafety.pdf
(‘accessed on November, 1, 2019).
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adopted only in the year 2004. It may be sated that the thrust and momentum on
patient safety gained from the London Declaration of March, 2006.6 The foundation
came to be reiterated and consolidated the very next year in the Jakarta Declaration
wherein patients, consumer advocates, health care professionals, policy makers,
NGOs, professional associations and regulatory councils, called upon Member States,
various stakeholders and policy makers in building safer health care systems and
creating a culture of safety within the health care ingtitutions.”

It has emerged that the very concept of patient safety centered on the elimination
of preventable medical mistakes. It isnot that realization of the gravity of the situation
dawned very late, but the world community till such time did not consider it
imperative to formally address it from the rights perspective, thereby highlighting the
conseguence of resultant negligence. Formal recognition of guarding against the
impact of human error and establishing systems of patients' safeguards and well
being, came to be established as an imperative, since the WHO considered it a
concern of endemic proportions.®

RESPONSE OF THE GOVERNMENT OF INDIA

The Government of India being a party to the process and a signatory to the
Declaration naturally had an obligation to perform. This happened to be all the more
so, as its teeming millions required not only treatment, mostly at state expense, but
quality treatment having adequate safety standards for the patients. With
mushrooming growth of clinics and private hospital establishments, many with profit
motive and less bothered with safety standards or missionary zeal, extra efforts were
required to be undertaken to robe in such establishments.

Patient safety pledge was signed by the Government of Indiain the month of July,
2006. Hence, it became incumbent upon the government to take gradual steps
towards fulfillment of the noble objectives of the Declarations. This took the shape of
aninitiative namely "Hospital Patient Safety Initiative" aimed at successful and healthy
outcome of patient care, safe and error free care, making available the most advanced
and experienced medical care for patients, comfort and peace of mind for providers.®
This has resulted in patient safety committee being initially set up in three tertiary
hospitals in Delhi. Further, atraining module was also developed for hospital staff on
patient safety, which came to be implemented. The process involved many patient
safety measures, including infection control and bio-medical waste management,
extending to measures in operation theatres and outpatient Departments, as well as
devising safety norms for patientsin vital areas of hospitals.

5. WHO, 2002, available at: www.who.int/patientsafety/en/brochure_final.pdf (accessed on
November 15, 2019).

6. WHO, Patient Safety, Dec. 12, 2012 available at: http;//www.who.int/patientsafety patient/
London_Declaration_EN.pdf ( accessed on November 1, 2017).

7. Supranote 4.

8.  Supra note 5.
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Patient safety came to be recognized as a fundamental element of health care,
primacy and paramount importance having been so accorded, in the shape of National
Patient Implementation Framework.® Consequent upon endorsement of the Regional
Strategy for Patient Safety (WHO) South East Region, 2016-2025, at the WHO
Regional Committee meeting for South East Asia Region in the year 2015, the
Government of India constituted a multi-stakeholder Patient Safety Group in August
2016 which has been tasked with the responsibility to operationalise patient safety
agenda at the national level and also to develop a National Patient Implementation
Framework. The latter identifies some challenges in patient safety, including unsafe
injections, biological waste management, medication and medical device safety and
high rates of health care associated infections. Such measures are mandated to
cover the entire spectrum of public and private health care establishments,
encompassing elements of health care provisions, including prevention, diagnosis,
treatment and follow-up through a cardinal patient centric and evidence based
approach.

It is significant to note, that emphasis has been laid on investing in evidence
generation to ensure effective interventions.”? Inter alia it envisages a national level
steering committee as a central coordinating mechanism for patient safety,
incorporating patient safety principles in the Public Health Act, 1875. From safety
incident surveillance and reporting system, it envisages revising licensing and
certification standards for all categories of health workforce. The group has also
admitted that the policies and laws are largely fragmented, leading to the corollary of
the need to have a proper legidative framework; in other words, an effective legal
regime. Itis highly imperative that Patient safety parameters have to be put in place,
if at all specific concerns in the patient safety are to be addressed. Towards this end,
the country specific concerns primarily centre around failure to ddliver safe care that
result from unsafe clinical practices, besides unsafe processes and poor systems and
processes. Hence, the challenges range from unsafe i nj ections to medication and medical
device safety.® It also extends to physical safety, medical check-up of the care
providers,* air exchanges especially in high-risk Intensive Care Unit, Operation
theatre, apart from safety of clinical care including periodic immunization of the care
providers.

9. Ibid.

10. Ministry of Health & Family Welfare, Government of India, National Patient Safety Implementation,
April 2016, available at: http;//rstv.nic.in/patients-safety-fundamental-el ement-healthcare-
ministrys-draftframework.html (accessed on November, 2, 2017).

11. PRS, available at: http;//www.prsindia.org/administrator/uploads/general/1512125025-M RP-
%20sept202017 (accessed on November, 2017).

12. Supra note 10.

13. Theneed for a comprehensive baseline date is surgical care, safe childbirth, injection safety, blood
safety, medication safety, medical device safety, safe donation.

14. Health care infrastructure besides providing for a safe environment in hospital in the form of
proper cleaning and decontamination of patient care and procedures and procedures like |abour
table, operation theatre wards, injection rooms etc., apart from proper segregation, storage and

disposal of bio medical waste.
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INITIATIVES UNDERTAKEN

In order to ensure quality of services, National Quality Assurance Standards have
been formulated and published, incorporating all essential requirements pertaining to
patient safety, drug safety and infection control under the National Quality Assurance
Programme for public health facilities. In the area of clinical services, standard has
been designated for drug safety while ensuring safe drug administration.”® Check list
to ensure physical infrastructure has been provided for along with provision for
guality assessment at three levels, namely; facility level, periodic assessment by State
team and external assessment by the Government of India. The Indian public health
standards moreover provide the norms for infrastructure and disaster preparedness.
National Rural Health Mission aswell asNational |mmunization Programmes has been
addressing the issue of patient safety with proper monitoring agencies. Measures to
check adherence to clinical Protocols and prompt identification of danger sign and
referrals have also been implemented.*®

LAWSIN EXISTENCEAND ON THEANVIL

A brief account of the policy parameters indicate that responding to the international
developments, the country has been incorporating the same at the domestic level,
though much remain to be done. Moreover, the mechanism for implementation,
follow-up and assessment need to be further addressed. Though some pre and post
Constitution laws exist relating to the health establishment focus on patient safety and
countering measures at negligence were either missing or not properly addressed.
The rights perspective was also found to be wanting. The foregoing paragraphs very
much indicate that even at theinternational level, patient safety has been taken up with
right earnest only recently; hence, to expect incorporation of such measures may not
have crossed the mind of the legislative bodies previously. Lest the focus of the
discussion gets diluted, as well as due to constraints of space, a few Acts are being
focused upon.

One of the laws that pertain to the issue under consideration happens to be the
Clinical Establishment (Registration and Regulation) Act, 2010.* The significance of
the legislation lies in the fact that it has been enacted under Article 252 of the
Constitution of India, extending to the states of Arunchal Pradesh, Himachal Pradesh,
Mizoram and Sikkim (and also for implementation in the Union Territories). Other
states have the option of implementing thislegidation or enacting similar legislation on
its own. Asthe title specifies, the intent of the Act has been to regul ate registration and
regulate clinical establishments with a view to provide for minimum basic standards

15. Nursing and Midwifery Board of Ireland, Standards for Medicines Management for Nurses and
Midwives, 2015 available at: http;//www.nmbi.ie/nmbi/media/NM Bl/standards-fpr-medicines-
management.pdf (accessed on November, 4, 2017).

16. WHO, “Patient Safety” available at: http;//www.who.int/patientsafety/topics/safe-childbirty/en
(accessed on Nov. 7, 2017).

17. Act 23 of 2010.



114 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

of facilities and services, that may be cast upon them. In other words, the specific
law stipulated the minimum measures to be undertaken. It is aimed at extending the
law to the territories where clinical establishments (hospitals, maternity homes,
nursing homes, dispensaries, clinics, sanatoriums or institutions by whatever name
called, that offers services for diagnosis, care or treatment of patients in any
recognized form of medicine (allopathic, Ayurveda, Unani or Siddha); be it private of
public, except the establishments run by the armed forces. This Act holds registration
mandatory for all clinical establishments, unless it is registered. For this purpose,
according to the provisions of this Act, the establishment has to fulfill conditions,
such as the maintenance of minimum standards of facilities and services and staff, as
prescribed. It also mandates proper record keeping and submission of reports and
returns on treatment, as entailed. It stipulates that such establishments have to provide
necessary medical examination and also to stabilize the emergency medical condition
of an individual brought to any such establishment. It is endowed with the
responsibility of charging of rates for each type of procedure and service within the
range determined and issued by the Central Government in consultation with the State
Government. The establishments have to maintain and make available medical record
of every patient, as may be prescribed by the Central or State Government. The Act,
besides providing for a legal framework, brings about accountability and
transparency. The said law further necessitates for standard treatment guidelines for
cardiovascular diseases, critical care, gestroenterogical diseases, besides those for
Obstetrics and Gynecology, Haemodialysis, Ophthalmology, Otolaryngology,
Orthopedics, Medicine (Respiratory), Medicine (Non Respiratory Medical
Conditions), Organ transplant etc.

Another related piece of legidation on the anvil happens to be the National Health
Bill, 2009 that aims to recognize Health as a fundamental right.®® The Bill contains
provisions conferring upon every citizen a right to the highest attainable standard of
health and well -being. A perusal of the provisions of the bill reflects that it aims at
providing a policy window for the government to overhaul medical education truly
integrating all systems of medicine, as envisaged in the National Health policy of
2015.% This aims at furthering the constitutional mandate of the right to health
deduced from Article 21 of the Congtitution and judicia reflection upon the same
which has enlarged the same to a degree not envisaged earlier.

RIGHTSAND DUTIESOFPATIENTSAND DOCTORS

In the year 2002, the same year when the World Health Assembly held discussions on
the concern of patient safety, a Code of Ethics was adopted by the Medical Council of
India. It focused primarily on the ethical conduct of doctors in the professional dis-

18. The State of Assam already has such a Law.

19. Neethi Rao, "A National Health Commission Would Serve India Better Than a Medical
Commission”, The Wire, Jan. 13, 2017 available at: http;//the wire.in99213/health-
commission-bill (accessed on Nov. 8, 2017).
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charge of their duties. However, this code did not represent the patients' rights, except
incidentally. The Code adopted a duty centric approach in contrast to the rights ap-
proach adopted by the Association of American Physicians and Surgeons. This may
party be attributed to the fact that negligence in the United States was met with
challenges and exorbitant amount of compensation were being awarded. What the
Code ignored was that the medical profession is bound to uphold the rights of patients
that happen to be incidental to her/ his duties.

It bears immense significance, that patients have a right to receive treatment,
irrespective of their type of illness, socio-economic status, age, gender, sexual
orientation, religion, caste, cultural preferences, linguistic and geographical origins or
political affiliations. They have a right to be heard to their satisfaction without the
doctor interrupting before completion of narration of their entire problem and
concerns. That apart,® they have a right to be provided with information and access
on whom to contact in case of an emergency.®

A significant aspect of medical jurisprudence is that of the confidentiality, privacy
and informed consent. Appurtenant issues encompass the role of National
Accreditation Boards, Insurance Regulatory Agencies and the like. Patients too have
a right to demand and receive complete information, besides that on treatment
procedures.

Patients' have a right to justice by lodging a complaint through an authority
dedicated for the purpose by the health care provider organization or with government
health authorities. They have the right to a fair and prompt hearing of their concern
(). The patient, in addition has the right to appeal to a higher authority in the health
care provider organization, insisting on a written response on the outcome of the
complaint. Patients too have the right to request the facility of being provided a person
of their own gender to be present during certain parts of physical examinations,
treatment or procedures performed by a health professional of the opposite sex,
except in emergencies, and the right not to remain undressed any longer than is
required for accomplishing the medical purpose for being undressed. Patients as a
matter of right should have a safe, secure and sanitary accommodation and a
nourishing, well balanced and varied diet.

DUTIES AND RESPONSIBILITIESOFDOCTORS

Correspondingly, doctors have certain responsibilities in general, like that of
mai ntenance of medical records pertaining to his/her indoor patients for a period of
three years from the date of commencement of treatment. This has to be maintained
in a standard proforma laid down by the Medical Council of India. They are also
required to provide documents in the event of a request for medical record either by

20. NABH, “Patients’ Charter “ available at: http;//www.nabh.co/images/pdf/patient_Charter-
DMAI_NABH. pdf ( accessed on Nov. 10, 2017).

21. RB Ghooi, SR Deshpande, “Patients’ Rightsin India: An Ethical Perspective” 9(4) IJME 277-278
(2012).
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the patient/authorized attendant or legal authorities involved within a period of 72
hours. They are legally obliged to maintain a Register of Medical Certificates
providing full address of certificates issued, display the registration number accorded
by the State Medical Council / Medical Council of India certificates, money receipts
given to patients, prescribe generic drugs with generic names as far as possible,
among others.

Doctors have certain duties towards their patients too. Like obligations to the
sick, which include duties in the form of being ever ready to respond to the calls of
the sick, making endeavour to add to the comfort of the sick, by making his visits at
the hour indicated to the patients, not refusing treatment arbitrarily to a patient, except
for a good reason when a patient is suffering from an ailment which is not within the
range of experience of the treating physician. In such an eventuality he may refer the
patient to another physician; neither exaggerate nor minimize the gravity of patient's
condition, respond to any request for his assistance in an emergency, not neglecting a
patient once having undertaken a case, not withdrawing from a case without giving
adequate notice to patient and his family, avoiding unnecessary consultations which
are not justifiable in the interest of the patient, not advising irrelevant consultation
with pathologists, radiologists and/or blood tests. They are also required to properly
mention the case summary of a patient when referred to a specialist by the attending
physician by communicating his opinion in writing to the attending physician,
explaining and discussing reasons for variations in treatment. Further, if any
unexpected change occurs, also required to clearly display his fees and other charges
on the board of his chamber and/or the hospitals he is visiting, write his full name and
designation in full along with registration particulars in his prescription letter head
(except in Government hospital where since the patient-load is heavy, the name of the
prescribing doctor must be written below his’her signature.) These measures bind the
doctor so that proper identification can be ensured, thus facilitating transparency and
accountability.

With the rights duties or obligations perspective coming to the fore, the issue of
patients' safety has gained in increasing importance. As a corollary, the subject matter
of patient safety has led to a lot of emphasis being laid on preventing hospital
associated infections, and for that matter, very pertinently so. It is quite natural for a
patient to expect the best of treatment in a sanitized environment, free from the
possibility of harm being caused to the patient, whatever condition one may be
hospitalized in. Hospital Associated |nfection being an important indicator for patient
safety, the same should be accorded the deserved priority in terms of WHO First
Global Safety Challenge® termed "Clean Care Issafe Care". Thishas, in fact received
the requisite response with the necessary focus being accorded to Hospital Associated

22. Objective is to raise awareness of the impact of health care-associated infections on patient
safety and promote preventive strategies within countries, apart from strategies in the area of
clean products for blood safety including safe clinical procedures and practices.
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Infection. It may be pertinent to state that such infection® may occur during the
process of care while being hospitalized or in any health care facility, which was not
present or incubating at the time of admission. The ambit of the terminology is
comprehensive enough to include acquired infections appearing after discharge,
besides occupational infections among health-care workers of such facility. Other
aspects and components include medication safety and process and avoiding highly
susceptible blood transmission® that need to be avoided through proper blood
transfusion process that is very much linked to patient safety.

Laws related to blood transfusion services exist in India as a part of the Drugs and
Cosmetics law under the Drugs and Cosmetics Act, 1940. Thisis not considered full
proof in the sense that it is not comprehensive enough to deal with transfusion and
related attributes. Therefore there is an imperative need to devel op and operationalise
legal guidelines on recruitment and retention of voluntary blood donors to direct
related organizations for such essential emergency related need .In essence, it
facilitates effective management of severe trauma and major elective surgeries and as
such comprise an integral part of hospital. However, thisis to be maintained in liaison
with the National Blood Transfusion Council and the State Transfusion Councils® as
the case may be.

MEDICAL NEGLIGENCE

Patient safety standards are intricately linked to medical negligence; since in
majority of the cases hospital falter in taking steps that happen to be a result of
medical negligence, rather than an 'Act of God'. In view of the serious concern raised
both at the international and domestic level, a brief reflection of the same onit isbeing
alluded to. Inones quest to look at the legal regime as in the present instance, one has
to be concerned with the extent law applicable in such cases. At the domestic level
medical negligence can be comprehended to arraign criminal negligence or civil
negligence depending on the presence of animus or the appurtenant law or attendant
circumstances. Furthermore, one may be arraigned under the law of consumer
protection.

The criminal law places a medical professional with respect to his profession on a
different footing from that of an ordinary human, however, there are certain defenses
available to such professional under the law.

23. It can cause more serious illness, prolongation of stay in health -care facility, long term
disability, excess deaths, high additional financial burden and high personal costs on patients
and their families.

24. Required to ensure that contamination like HIV, Hepatitis B and Hepatitis C does not take
place.

25.  Common Cause V UQI and ors.
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Under normal circumstance the Indian Penal Code, 1860 (IPC) provides for
punishment for a negligent act.® Criminal liability can be imposed upon a doctor under
particular situations wherein a patient dies during the time of administering anesthesia
during an operation; the death has to occur due to malicious intent or gross
negligence. At times, vicarious liability visits a person if ones employee rashly causes
death of a patient. In such cases, both the employee as well as the doctor becomes
vicariously liable under the Law of tort.

As stated above, the doctor is placed on a different footing under certain
circumstances despite the rights possessed by a patient or his relative. Thisis laid
down under section 80 and 88 of the IPC. Under section 80, in case of an accident in
performing a lawful act, nothing is to be considered that is caused by accident or
misfortune and without any criminal intention or knowledge, in the doing of a lawful
act by lawful means with due care and caution. Similarly, section 88 provides that ‘a
person cannot be accused of an offence if she/he performs an act in good faith for the
other's benefit, does not intend to cause harm even if thereis risk, and the patient has
explicitly or implicitly given consent.””

Consequent upon the enactment of the Consumer Protection Act, 1986 specula-
tion arouse as to the inclusion of medical services within the ambit of the definition of
'services' as enshrined under section 2(1) (0) of the Act.® It may be pertinent to note
that the Supreme Court held in Indian Medical Association v. VP Shantha® that
medical profession comes under the ambit of ' service' under the Consumer
Protection Act, 1986. This effectively determined the relationship between patients
and medical professionals by providing contractual patients the power to sue doctors,
if they sustained injuries in the course of treatment, through consumer courts for
compensation.

The position regarding negligence under civil law is very important. It encom-
passes many elements within itself. Within the ambit of the law of torts or civil law,
even in the event of receiving free treatment, the principle stands applicable. In other
words, where the consumer law ends, the law of torts begins. Such a possibility
emerges, when the services offered by a doctor or hospital does not fall within the
realm of 'services as defined under the Consumer Protection Act, patients can still
have recourse to under the law of torts for negligence and consequent claim for
compensation. The onus lies on the patient to establish negligent act on the part of the

26. Section 304 A of the IPC states that * whoever causes death of a person by a rash or negligent act
not amounting to culpable homicide shall be punished with imprisonment for a term of two years,
or with fine or with both.

27. Section 88 of the Indian Penal Code.1860.

28. Deficiency of service means any fault, imperfection, shortcoming, or inadequacy in the quality,
nature or manner of performance that is required to be maintained by or under any law for the
time being in force or has been undertaken to be performed by a person in pursuance of a
contract of otherwise about any service.

29. AIR, 1996, SC, 550
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doctor or hospital on whose account the patient suffers any injury. Such cases may
include transfusion of blood or identification or administration of incorrect blood
group, leaving a mop in the patient's abdomen after an operation. One can move such
action in the event of removal of organs without consent, or administering wrong
medicine, resulting in injury. Persons, who offer medical advice and treatment,
implicitly state that they have the skill and knowledge to do so. Even such action may
lie in the event of the professional who claims to have the skill to take up a case,
decide on the treatment and administer it. Thisis known as implied undertaking on the
part of a medical professional.

No human being can claim to be perfect, even the most renowned specialist can
commit a mistake in diagnosing a disease. Hence, a doctor can be held liable for
negligence for negligence only if one can prove that that she/ he is guilty of afailure
that no doctor with ordinary skills would be guilty of if acting with reasonable care.
However, every doctor has a duty to act with a reasonable degree of care and skill.®
The apex court held that an error of judgment constitutes negligence only if a
reasonably competent professional possessing the standard skills that the defendant
professes to have, and acting with ordinary care, would not have made the same
error.3> One has to consider the attendant circumstances, in other words, certain
conditions must be satisfied before liability can be considered. The person accused
must have committed an act of omission or commission in breach of a person's duty
and this must have caused harm to the injured person. The complainant required to
prove the allegations againgt the doctor by citing the best avail able evidencein medical
science nod by presenting an expert opinion.

In a case involving Section 304 (A) of the IPC, the Apex Court held® that to
impose criminal liability under the penal code, it is necessary that the death should

have been the direct result of rash and negligent act of the accused without other
person's intervention.

Besides sections 80 and 88 of the IPC, the law of medical malpractice in India
finds mention in Sections 52, 81, 90, 92, 337 and 338 provide different aspects .

While thejudiciary has been circumspect in holding a doctor guilty of negligence
devoid of best evidence, appurtenant circumstances need to be taken into
consideration towards promoting patients safety. This in the light of the decision
rendered in Indian Medical Association v. P Shantha and ors® that resolved the
guestions relating to the definition of the terms 'deficiency’, ‘consumer’ and 'service'.
The Apex Court clearly held that the doctor patient relationship is that of a'contract of
personal service while dispelling the claim of it being a 'master- servant' relationship.

30. State of Haryana v. Smt Santra, (2005) 5 SCC 182.
31. Ibid.
32. Kurban Hussein v. State of Maharastra,(1965) 2 SCR 622

33. Supranote. 28 at p 551.
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It held® the doctor to be an independent contractor as the doctor, like the servant, is
hired to perform a specific task.

It was in the year 2004 that the Supreme Court® held medical practitioners liable,
both under civil and criminal negligence. While considering the death of a patient due
to alleged negligence, it admitted that determination or weighing the degree of
carelessness and negligence on the part of was difficult. For convicting a doctor for
alleged criminal offence, the standard should be a proof of recklessness and deliberate
wrong doing; it therefore requires a prosecution to come out with a case of high
degree of negligence on the part of the doctor. Hence the Court® ruled that doctors
should not be held criminally responsible unless there is prima facie evidence before
the court in the form of credible opinion from another competent doctor, preferably a
Government doctor in the same field of medicine, supporting a charge of a rash and
negligent act.

The limited application of criminal prosecution against a medical practitioner,
therefore, rests on the credible opinion from another competent doctor. In reality,
however it is often claimed that physicians usually hesitate to testify against each
other giving rise to a situation which is judicially labeled as the ' conspiracy of the
silence'.

According to K L Joshi,* a doctor may be held liable for negligence for one of the
two findings: he was not possessed of the requisite skill which he professed to have,
or, hedid not exercise, with reasonable competence in the given case, the skill which
he did possess. The standard to be applied for judging, whether the person charged
has been negligent or not, would be that of an ordinary competent person
exercising-ordinary skill in the medical profession.

CONCLUSION

The brief incursion into aspects of patient safety and negligence has being for the
need to enhance measures and establish standards towards patient safety. Towards
this end the government of India needs to ensure patient safety, leading to accepted
identification of the parameters of patient safety, wisely identified by policy
imperatives. These should be adequately implemented and assessed, both qualitatively
and qualitatively. The legal regime, providing for patient safety, calls for a
comprehensive piece of legislation in the light of international efforts and judicial
renderings. The patient safety measures should not be ignored or relegated to the
background due to the artificial divide between paid for medical services, that is
service hired for costs and those available free of costs in Government hospitals, for
irrespective of the location of the hospitals or their management, lives are equally

34. Ibid.

35. Dr Suresh Guptav. Government of NCT of Delhi,(2004) 6 SCC 42.

36. Ibid.

37. Safety Management in Hospitals, Jaypee Brothers Medical Publishers (P) Ltd., 2012, p 30.
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precious and similarly, accountability be tasked equally. It should not behold that
negligent act on the part of doctors in government run or managed hospitals should be
broached from a different angle. The magnitude of patient safety is primordial, hence
there should not be any latitude for exceptions on the score of accountability, on the
artificial premise of the paid for services or otherwise. Furthermore, measures for
cancellation of registration in respect of private establishments under the Clinical
Establishments (Registration and Regulation) Act, 2010 though possible, may not be
practically feasible, in view of admitted patients in different stages of treatment, hence
exemplary penalties extending to imprisonment of trustees, CEOs COOs, in the event
of repeated negligence may be more effective. Moreover, the constitution of a
National Health Commission with powers to provide punitive sanctions may be more
effective than a National Health Commission. In fine, issues and concerns relating to
patient safety should be approached and addressed from a rights perspective with
identifiable mechanisms for accountability for negligent acts for it be to more
meaningful and effective.

Qo
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Right to Compensation: Contemporary Trends and
Judicial Doctrine
Ms. Sharita Sharma?

INTRODUCTION

The Compensation to victim of crime is a matter of concern, throughout the
world the condition of the victims of crime is not better. The function of Compensation
is straightforward. Compensation serves to right what would otherwise count as
wrongful injuries to persons or their property?. For a quite, long time the victim was
not concern for traditional criminology. It is true that the victim of any serious crime
is not getting his due in whole world®. We find the human rights always dishonoured
by the barbarous acts at the hands of individuals, groups or the sovereign powers. It
isthe need of the day to recognize and respect human rightsin social, cultural, economic
and political spheres. By nature, the human rights are indivisible, inter-related and
inter-dependent. They are natural rights come by birth as human beings. Separate
efforts are not required to get them. Generally, human rights are those rights which
are inherent in every human being. In absence there of human beings are not in position
to live as human beings. They are entitled for their enjoyment, protection and
enforcement. Human rights are universal equally and also inalienable. They are derived
from the principle of natural law, neither derived from the social order nor conferred
upon the individual by the society. They reside inherently in the individual human
beings independent of and even prior to his participation in the society. Consequently,
they are the result of recognition by the state but they are logically independent of the
legal system for their existence. Their origin may be sought in the natural law and not
in the positive law. They are based on their intrinsic justification and not on their
enactment or recognition by certain individuals®. Human person possesses rights
because of the very fact that it is a person, a whole, a master of itself and of its acts
by natural 1aw, the human person has the right to be respected, is the subject of rights,
possesses rights. These are things which are owned to a man because of the very fact
that heisaman. A humanright isamoral right held unconditionally and unalterably by
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all human beings. Human Rights are often said to belong to persons already prior to
and independently of legislative enactment®.

However, their protection requires efforts and their violation requires to be
compensated. Victims of crime, either direct or indirect, are human beings. They have
every right to get compensated. The Compensation may be awarded against wrongs
committed by individuals, groups or agencies of the State. In recent years,
Compensation to victims of crime has been introduced in several countries, which
has its roots in the concept of protection of human rights.

HUMANRIGHTSUNDER THE CONSTITUTION OFINDIA

The Law Commissionled by Justice Mallimath has made various recommendations
to overcome the problem. Accordingly, the provisions of Section 357-A of the Code
of Criminal Procedure are introduced. However, those provisions are not full-fledged
to cope with all needs of victims and to cover all kinds of victims, direct and indirect.
To bring reformation in criminals is an object of modern law. However, victims, their
problems and violation of their human rights are not so much looked into. The Courts
are much slow, rather restrained by i nadequate provisions of law to grant Compensation
to the victims. The definition of victim givenin Section 2 (wa) of the Code of Criminal
Procedure is not exhaustive. To become entitled for Compensation under Section
357-A, is dependent upon the recommendation made by the trial Court to the Legal
Service Authority. Moreover, except few States like Tamil Nadu, other States have not
prepared schemes and sanctioned requisite funds for the Compensation of victims.
Thus, the provisions of Section 357-A are either inadequate or rendered inoperative by
the passive attitude of the State. Moreover, the provisions of Section 372 of the Criminal
Procedure Code are silent on the point when the Compensation is not at all granted by
the trial Court, as there is no provision for appeal when Compensation is denied or
recommendation is not made to the Legal Service Authority. The Constitution of India
does not confer any specia rights relating to compensation although the Courts have
read such rights as inherent in Article 21 of the Constitution®. Hon' ble Supreme Court
reiterated that in case of infringement of fundamental right of large number of persons
the Court can award remedial relief of Compensation in writ petition itself’. However
the Court qualified the said as an exceptional measure only when an infringement of
fundamental right is gross and patent i.e incontrovertible and ex facie glaring. Taking
into consideration the above principle the Supreme Court in Sate of Maharashtra v.
Ravi Kant S Patel® awarded Compensation for wrongful hand cuffing of a person. A
child being dead due to policetorture, the Supreme Court in Saheli, aWWomen’s Resources

5. Oyelade O.S. , "Conflict Resolution and Human Rights in Traditional African Society" Indian
Journal of International Law 201 (2005).

6. Article 21 of the Constitution of India states that: No person shall be deprived of his life or personal
liberty except according to the procedure established by Law.

7. M.C. Mehta v. Union of India (AIR 1987 SC 1086).

8. Sate of Maharashtrav. Ravi Kant S. Patel (1999) 2 SCC 373.
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Centre v. Commissioner of Police, Delhi® awarded Compensation of Rs 75,000/-.
More than four decades back Krishna Lyer, J., speaking, it is weakness of our
jurisprudence that victims of crime and the distress of their dependents of the victim
do not attract the attention of law. In, fact, the victim reparation is still the vanishing
point of our criminal law. This is the deficiency in the system, which must be rectified
by the legislature®. The Hon’ ble Supreme Court in ancther case of Kumari v. Sate of
Tamil Nadu' awarded Compensation of Rs. 50,000/- because a child of six years died
falling into uncovered sewerage tank. Equally the Supreme Court in Nilabati Behera
v. Sate of Orissa,*? awarded Compensation of Rs. 1.3 lakh to the mother whose son
had died during police custody and the same was described as ‘ exemplary damages'.

REMEDY FOR VIOLATION OF CONSTITUTIONAL RIGHTS

In India, the jurisprudential basis for the award of Compensation seems to be two-
fold; 1) Under a contralling Constitution like ours, the State has alegal duty to protect
the rights that are guaranteed therein and therefore it must compensate the victims if
it breaches the rights.®® 2) The writ powers that are available to the Superior Courtsto
ensure that the State does protect these rights, are not to be used in a hyper technical
fashion and therefore in order to be really effective in securing redress to the victims
must involve the payment of Compensation.** In India neither the Supreme Court nor
the High Courts have laid down any proper guideline in this regard and Compensation
has ranged from Rs. 5,000% to 3 lakhs.*®* Only in one case, the Court resorted to the
framework provided under the Motor Vehicles Act to compute the Compensation that
was payable.” The question of Compensation of damages in Constitutional tort leads
us to the method that is to be adopted to compute them. Are the sums that are payable
to be arrived using some logical basis or are they merely in disbursals that are in the
nature of ex grata that are an arbitrary figure. But this again was a case where the
injury wastangible and manifest.®® The Supreme Court of Indiarealizing the difficulties
faced in estimating Compensation directed in a matter concerning rape that the Central
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Compensation to those who had suffered damage to property in communal riots. The Courts
reasoning was to make the State accountable for the breach of its duty to protect these people and
their properties. See also in Inder Puri v. Sate of Jammu& Kashmir (AIR 1992 J& K 11).
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Government must set up a Criminal Injuries Compensation Board.™ But this still does
not solve the problem of infringement of many Constitutional rights which may not be
readily manifest as injuries or may not even be the result of criminal behavior for that
matter.

The Supreme Court of India declared in 1983 in a seminal ruling in Rudal Sah v.
Sate of Bihar,? that it could award in appropriate cases, monetary Compensation,
where there had been a violation of the guarantee of life and personal liberty under
Article 21 of the Indian Congtitution by the State. This pronouncement was based on
the reasoning that the article would be denuded of its significant content if the power
of the Court was limited to passing orders for the release from illegal detention or
other orders of a declaratory kind. Therefore an effective way to ensure that the
violation of the right could be reasonably prevented and due compliance with the
Constitutional mandate could be assured, so the State with the payment of monetary
Compensation. This ruling was truly path breaking in several ways. First it was the
logical sequel of the Human Rights Litigation in the Supreme Court, in which ‘ activist’
justices ushered in new vistas in the landscape of individual rights and personal liberty,
by laying down new jurisprudence which considerably embellished the express human
rights guaranteed in the Constitution by judicially incorporating other rightsintegral to
the true enjoyment of these express rights,? Second, it made clear in no uncertain
terms that lawlessness and violation of human rights on the part of the State would
not be countenanced. Third, it improved the capacity and the effectiveness of the
Superior Courts of this country in redressing violations of constitutionally guaranteed
fundamental and human rights,? The decision in Rudal Sah was further reiterated in
two other cases,® all of which together formed a trilogy in which the Court granted
Compensation to citizens whose rights had been violated by the State. These ruling
were followed in an important decision of the Andhra Pradesh High Court which
discarded the old concept of the defence of Sovereign Immunity.? This concept had
been in vague in India, Since the days of the vintage decision of the Supreme Court of
Calcuttain PO Seam Navigation Company v. Secretary,?® where the State was held
not to be liable in cases that fell within the domain of the sovereign immunity. The
Andhra Pradesh High Court distinguished this ruling and the decisi on of the Constitution
Bench of the Supreme Court, in Kasturilal v. Sate of Uttar Pradesh,?® which had
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affirmed the steamship case, the Court in Ramakonda, stated that these precedents
did not apply to a case in which there was a deprivation of life and personal liberty.
Subsequently the Supreme Court in a case which did not involve a question of the
breach of fundamental rights, clarified the true scope and ambit of the doctrine of
sovereign immunity. According to the Court, the State could invoke this defence only
in extreme situations like during war. This new dictum of the Supreme Court has
considerably diluted the rigour of the doctrine of sovereign immunity, which was
earlier available as a shield against the tortious acts of the Government and its servants®.
Withtheseruling the remedy of Compensation for redressing theviolation of fundamental
rights was firmly established in India and Indian Courts have now been frequently
dispensing Compensation in many cases, where the fundamental rights have been
shown to have been infringed®. This trend has no doubt gone a long way for securing
respect for human rights and Congtitutional tort in India. But it is not the exclusive
prerogative of the Courtsin India. In other Jurisdiction, the Judiciary has made similar
innovations in order to protect the Constitutional rights of their citizens.

PUBLIC LAW REMEDY

Public law consists of Constitutional law and administrative law. It is concerned
with the rights and duties between the individuals and the State. It is the violation and
breach of public rights and duties which affect the whole community. The purpose of
public law is not only to civilize public power but to assure the citizens that they live
under a legal system which aims to protect their interests and preserve their rights.
The public law proceeding serves a different purpose than a private law proceedings.
Therelief of monetary compensation as exemplary damage, in proceeding under Article
32 by Supreme Court or under Article 226 by the High Court, for established
infringement of the indefeasible right guaranteed under Article 21, of the Constitution
isaremedy availablein public. Therefore, when the Court mouldstherelief by granting
“Compensation in proceedings under Articles 32 or 226 of the Congtitution seeking
enforcement or protection of fundamental rights®, it does so under the public law by
way of penalizing the wrongdoer and fixing the liability for the public wrong on the
State which has failed in its public duty to protect the fundamental rights of the
citizen. The power of the Court to award monetary Compensation by way of exemplary
costs or otherwise is now established by the decisions of the Supreme Court®.

It is arecognized principle of both the Civil and Criminal jurisprudence to punish
any individual whoinfringestherights of the other individual and also to award monetary
Compensation under some circumstances to the victim who was adversely affected

27. N.Nagendra Rao v. State of Andhra Pradesh (AIR 1994 SC 2663).

28. P. Ledakrishnan, "Compensation for Government Lawlessness' 27 Cochin Univ. L. Rev. (1992).

29. Article 32 or 226 of Indian Constitution, which grant wide power to higher Courts to protect the
fundamental rights.

30. Supra note 19.
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by such infringement®. The Congtitution of India in endowing the High Court and the
Supreme Court with writ powers under Arts. 32 and 226 has conferred them for the
purpose of enforcement of the rights guaranteed in the Constitution. Writ proceedings
are extraordinary in nature and do not take the form of regular proceedings like a civil
suit in which a claim for Compensation or damage can be made. Yet, the Court in
Rudul Sah,* felt compelled to grant a sum of money in the nature of palliatives. Thus
a Constitutional remedy was made to partake the character of a civil action akin to a
tort through the grant of monetary Compensation.

REMEDY UNDER CRIMINAL PROCEDURE CODE, 1973

In old Code of Criminal Procedure, 1898 contained a provision for restitution in
the form of section 545.% Now there is only one general law that governs the victim's
compensatory rights as mentioned in Criminal Procedure Code, 1973 in Section 357.%
According to sub-section (3) of Section 357, Compensation can be granted quite
liberally and without any restriction. The only limitation of sub-section (3) isit would
be awarded where sentence of fine is not imposed. If the sentence of fine is imposed,
this section is not applicable. The Apex Court in Hari Krishan v. Sukhbir Singh®,
highlighting the importance of Section 357(3) of the Criminal Procedure Code, 1973,
says, this section is an important provision. This power to award Compensation is not
ancillary to other sections but it is in addition thereto. It is a measure of responding
appropriately to crime as well as reconciling the victim with the offender.

ROLE OF JUDICIARY FOR GRANTING COMPENSATION

The judiciary has taken a lead role in protection of human rights of victims,
especially by granting compensation and al so by laying down various guiding principles
for subordinate judiciary for dealing with such cases. The Supreme Court and various
High Courts have taken lead to overcome these problems. The judicial attitude is
changing on this point in good direction and becoming more favourable for grating
Compensation to victims.* Even in few cases an interim Compensation is also granted.
Provisions of Articles 14, 21, 32 and 226 are considered by the Supreme Court for
invoking its Compensatory jurisdiction for transl ating the Declaration of Human Rights
into reality. In post independence era the judiciary, being custodian of rights of people,
has shown deep concern about protection of human rights of victims.®
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Today the courts can be moved by filing application/petition/complaint/plaing/
counter claims etc. The Constitutional courts, namely, the High Courts and the Supreme
Court, have evolved a formula to entertain grievances of the citizens in relation to
violation of more sacred fundamental rights embedded in Articles 14, 21 and 22 etc.
of the Constitution of India. If the grievances are prima facie found to be substantial
or even acting suo motu overlooking thetechnicalities.® Article9(5) of the International
Covenant on Civil and Palitical Rights, 1966, indicates that an enforceable right to
Compensation is not alien to the concept of guaranteed rights, as it provides for award
of Compensation to the victims who have been unlawfully arrested or detained and to
get such Compensation is their enforceable right. On that basis the Supreme Court
and High Courtsin India are leading to recognize and protect the victims by awarding
Compensation.

The Supreme Court express view in Palaniappa Gounder v. Sate of Tamil Nadu®
in this case the accused was convicted for murder and sentenced to death. The High
Court of Madras upheld the conviction but reduced the sentence to imprisonment for
life, by imposing fine Rs. 20,000/- and directing to pay compensation Rs. 15,000/-
out of fine. The Supreme Court held the fine to be unduly excessive and reduced it to
Rs. 3000/- and directed to pay it to the dependants of victim. When there is a statutory
provision for granting compensation, there is no scope for invoking inherent powers
under Section 482 of the Code of Criminal Procedure. The Supreme Court expressed
need to consider the propriety and adequacy of fine on the basis of the facts of the
case. Another case in enkatesh v. Sate of Tamil Nadu®, the accused was sentenced
to life imprisonment for murder. The High Court atered the conviction and convicted
the accused under Section 304 (part-11) of Indian Penal Code inflicted rigorous
imprisonment for five years and imposed fine Rs. 3000/- with a direction it pay the
same to dependants of victim for compensation. The Supreme Court observed that if
a steep sentence of fine is imposed and fine is made payable to widow and unmarried
daughter of deceased, it will serve ends of justice. It reduced the sentence of
imprisonment to one already undergone and enhanced fine to Rs. 1,00,000/- with a
direction to pay compensation Rs. 75,000/- to widow and Rs. 25,000/- to unmarried
daughter. Thus, it was laid down that in sentencing process, compensation is one of
mitigating factors for reducing the substantive sentence.

REMEDIES THROUGH WRIT PETITION

When the fundamental rights are violated, the aggrieved can approach the writ
court under Article 226 of the Congtitution by filing writ petition before the Supreme
Court and the High Court. Writ is an order of the court issued to a person or authority
to do some act or forbear from doing some act. It is necessary to understand the
remedy available under Article 32 and 226 of the Congtitution in writ petition to the

38. Justice Binod Kumar Roy, "Role of Judiciary in the present day Context" AIR Journal 17 (1998).
39. Palaniappa Gounder v. State of Tamil Nadu, AIR 1977 SC 1323.
40. Venkatesh v. State of Tamil Nadu, 1993 Cri LJ61.
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aggrieved in cases of human rights violation. The power of judicial review guaranteed
under Article 32 and 226 of the Indian Constitution has been inherited from Britain.
Traditionally this Article was used only by persons whose fundamental rights were
infringed.** After the commencement of Constitution, the High Courts and the Supreme
Court were empowered to protect the precious rights of the citizen under Article 226
and Article 32 of the Constitution to give immediate remedy or relief to victim when a
citizen’sfundamental rightsor legal rightsare infringed. Writs mentioned under Article
226 were known as prerogative writs. The rights obtained under Article 32* and 226
as Constitutional remedy for enforcing fundamental rights are considered as the
crowning sections of fundamental rights.*®

Out of thedifferent kinds of mechanismavailable in India to enforce and implement
law, remedy available through writ court is the important one as it gives immediate
remedy to the victim and takes measuresto prevent the ongoing human rights violation.
The main function of the writ court is in giving quick and immediate remedy for
preventing human rights violation but most of the cases become anfractuous due to
delay in deciding the cases. Delay in deciding the cases would become a denial of
justice to the parties. In the course of an encounter, there is a chance of infringement
of rights guaranteed to the citizen. In some cases it may be genuine and justifiable then
thecitizenisentitled to get remedy for theviolation of their rights.* Now therestriction
has been considerably relaxed by the Supreme Court. In modern use, these rights are
available to the citizen; it is the subject who benefits from the writ. Now this legal
prerogative is used to ensure a good and lawful government. Now the court has
widened the scope of public interest litigation or social interest litigations. So that the
public spirited persons can approach the court for the welfare of the poor, socially
and economically disadvantaged and weaker sections of the society, who are unable
to approach the court for relief when there is infringement of Constitutional and legal
rights. The court laid down the guidelines that the poor in India can be treated as
petitionto enforce their fundamental rights and the court is empowered to grant remedial
relief in appropriate cases.

In People's Union for Civil Liberties v. Union of India and another,* in this case
writ petition was filed by the People's Union for civil liberties under Article 32 of the
Constitution of India for the issuance of a writ of Mandamus or other appropriate
writs to institute judicial inquiry into the fake encounter by Imphal police on April 3™
1991 in which two persons were killed and to take appropriate action against the
erring official sand to award compensation to the members of their family. Theallegation

41. K.C. Joshi, "Compensation through Writs' 30 J. Ind. L. Inst 69 (1988).
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Private Ltd., 1st edn., 2004).

44. PK. Tripathi, "Article 32 and Compensation Conundrum" 2 SCC (J) 51 (1984).

45. Peopl€e's Union for Civil Liberties v. Union of India and another, AIR 1997 SC 1203.
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of ‘fake encounter’ was denied by the government of Manipur. The question in this
case is what are the relief measure that should be granted in this writ petition. In this
case court disallowing any claim of sovereign immunity, the court referred the case of
Challa Rama Konda* dealing with the liability of the State in which compensation
granted for the deprivation of right to life guaranteed under Article 21 by stating that it
is so fundamental and basic, non-negotiable, and no compromise is possible.

In Vishaka & others v. Sate of Rajasthan,*” a writ petition had been filed to
enforce the fundamental rights of working women under Article 14, 19 and 21 of the
Constitution, to prevent sexual harassment inall workingwomen and to make necessary
legidation for the protection of women. In this case, the petitioner wanted to lay
down some guidelines for the protection of working women and to eradicate this
social evil. The cause for filing this petition was due to the alleged brutal gang rape of
a social worker in the village of Rajasthan and after that willful delay in investigation
and prosecution of the suspected rapists. This writ petition was filed under Article 32
of the Consgtitution for the enforcement of fundamental right under Article 14, 19 and
21 of the Constitution of India. In this case Supreme Court directed that guidelines
and norms would be strictly observed in all workplaces for the preservation of their
rights and to enforce guarantee of equality. A suitable legislation is required to protect
the rights of the women to live with dignity and to compensate the victim by taking
steps, to strengthen and ensure the fundamental right to life and liberty of women.
The court had given directions to the central government and the State government to
follow certain guidelines and norms to be observed in all work place to protect the
rights of working women.

The Apex court made a distinction between public law and private law. Under
Article 226 of the Constitution the High Court has been given power and jurisdiction
to issue appropriate action for the enforcement of the fundamental rights. So the High
Court has jurisdiction not only to grant relief for the breach of enforcement of
fundamental rights but also to enforce any other legal rights including the enforcement
of public duties by public bodies.

EVOLUTION OF VICTIM COMPENSATION SCHEME

The Universalist viewson criminal justi ce system emphasize on the norms coll ectively
recognized and accepted by all of humanity.® The internationally accepted norms
where under an individual’s criminal acts is accountable are universally binding and
applicable across national borders on the premise that crimes committed are not just
against individual victims but also against mankind as a whole. The crime against an
individual thus transcends and is taken as an assault on humanity itself. It is the
concept of the humanity at large as avictimwhich has essentially characterized ‘ crimes’

46. Supra note 23.

47. Vishaka & Others v. State of Rajasthan (AIR 1997NSC 3011).
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Restitution Act of 1990. Similarly South Australia Victim of Crime Act 2001.
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on universally accepted principles. The acceptability of this principle was the genesis
of Criminal justice system with State dominance and jurisdiction to investigate and
adjudicate the ‘crime’.

Various international declarations, domestic legislations and Courts across the
world recognized the ‘victim' and they voiced together for his right of representation,
compensation and assistance. In India the principles of compensation to crime victims
need to be reviewed and expanded to cover all cases. The compensation should not be
limited only to fines, penalties and for feitures realized. The State should accept the
principle of providing assistance to victims out of its own funds. The concept of
‘Victim Compensation Scheme' got birth by Section 357A which inter alia provides
that “every State Government in co-ordination with the Central Government shall
prepare a scheme for providing funds for the purpose of compensation to the victim
or his dependents who have suffered loss or injury as a result of the crime and who,
require rehabilitation”. Under this provision, even if the accused is not tried but the
victim needs to be rehabilitated, the victim may request the State or District Legal
Services Authority to award him/her compensation. Section 357A(2) provides on
recommendation of court for compensation the district legal service authority or the
State legal service authority, as the case may be, shall decide the quantum of
compensation to be awarded under the scheme provided ,for section 357A sub-section
(1), Section 357A (4) provides the rights to victim to proceed for compensation.
According to this sub-section where the offender is not traced of identified, but the
victim is identified, and where no trial takes place, the victim or his dependents may
make an application to the State or the district legal service authority for award of
compensation. On getting the appli cation by victim the authority will conduct anenquiry
within two months regarding adequate compensation. Sub-section (6) of 357A of the
Code of Criminal Procedure explains the duty of the State or District Legal Service
Authority as the case be, to aleviate the suffering of victim, order for immediate first
aid facility or medical benefits to be made available free of cost on the certificate of
the police officer not below the rank of the officer in charge of the police station or a
Magistrate of the area concerned, or any other interimrelief asthe appropriate authority
deems fits.

CONCLUSION

Protection of human rights has got a wide recognition in the present day world of
human rights revolution. Human rights need to be respected, protected and in case of
violation they are required to be compensated. The Legislature and Judiciary in India
have shown deep concern for promotion and protection of human rights. The Supreme
Court has also made the State and its agencies liable for violation of human rights and
required them to pay compensation to the victims of illegal detention, custodial death,
rape, mass disasters. The Courts are committed to protect human rights of victims by
granting compensation and creating obligation on their part to consider issue of
compensation at a trial level. The judiciary has been contributing to human rights
jurisprudence to protect human rights of the people. In addition to this, India signed



132 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

and rectified several agreements and conventions to promote human rights
jurisprudence. In India there is no express provision in the Congtitution to grant
compensation in case of violation of human right. While rectifying International
Convention on Civil and Political Rights, India made a specific reservation to the
Article 9 (5) which provides to grant compensation in case of human rights violation
by the State, the writ court through its judicial activism began to grant ex-gratia
payment in case of Constitutional torts. Thewrit court used Article 21 of the Constitution
to enforce rights guaranteed to the people and began to grant compensation in case of
human rights violation. The higher courts in India started giving compensation in case
of violation of human rights. But there is no rationality in fixing the compensation.
Now the compensation is considered on the fact and the circumstances of each case
and it is determined by taking into account the nature of the crime, the justness of the
claim by the victim, the ability of the accused to pay. The administration of the criminal
justice system should be in conformity with the rapid change in the society. So, most
of the countries came forward to change their law according to the needs of the time.

Qo
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Death Penalty in India: Abolition or Retention
Vandana Tiwari?

INTRODUCTION

In all the branches of law, the branch that closely touches and concerns a man in
his day-to-day life is criminal law, yet the law is not in a satisfactory state? Many
attempts have been made to define crime, but they all fail to identify what kind of act
or omission amounts to a crime. Perhaps, this is because of the changing notions
about crime from time to time and place to place. The definition and concept of crime
varies not only according to the values of a particular group and society, its ideals,
faith, religious attitudes, customs, traditions, and taboos, but also according to the
form of government, political and economic structure of the society and a number of
other factors. For instance, an act, which is a crime today, may not be a crime
tomorrow, if the legidature so decides. Crime®* may be defined as the commission of
acts prohibited by penal law, and criminals as persons who commit such acts. On
these assumptions, a vast literature has devel oped about the volume of crime, motivation
for crime, prevention of crime, suppression of crime, and methodology for
apprehension, adjudication, and reformation of criminals.

Hence, to check and control the crime in the society, importance of punishment
cannot be ignored because it is well known that punishment is one of the oldest
method of controlling crime and criminality. However, variations in modalities of
punishment, namely, severity, uniformity and certainty are noticeable because of
variations in general societal reaction to law-breaking. In some societies punishments
may be comparatively severe, uniform, swift and definite while in others it may not be
s0.4 This accounts for the variations in the use of specific methods of punishment
from time to time. An enquiry into various forms of punishments which were in
practice in different societies through ages would reveal that forms of punishment
were mainly based on deterrence and retribution which have lost all significance in
modern penology. The primitive societies did not have well developed agencies of
criminal justice administration, therefore, settlement of private wrongs was entirely a
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personal matter and aggrieved party could settle the issue directly with the wrong-
doer. In these primitive societies the administration of justice was concern of the
common people through their various associations such as Kula, Sreni, Guilds etc. the
king was not involved in the administration of justice at that time.

There are several theories of punishment such as deterrent theory, preventive
theory, retributive theory, reformative theory, rehabilitative theory and so forth.
Deterrent theory of punishment emphasises more on protection of society from
offenders by eliminating offenders from society. According to this theory, there are
certain objectives of punishment that criminals should be deterred from breaking the
law, and deterrent punishment such as death punishment should be an example to
society and persons who have tendency to commit similar crime; and that if any one
commits such a crime, he will be punished in the same manner. In thisway, it prevents
people from breaking the law and it reduces the crime rate in the society by imination
of criminals. Therefore, this theory has four justifications (1) Prevention, (2) isolation,
(3) elimination and (4) Exemplary threat to potential criminalsin the society.®

A dispassionate analysis of criminological jurisprudence would reveal that capital/
death punishment isjustified only in extreme casesin which a high degree of culpability
is involved causing grave danger to society.® There has been a long quest of human
beings to curb and control deviance and promote conformity to normative behaviour
in human culture sincetimesimmemorial . Various ways and means have been attempted
in this direction. The criminologists, jurists, sociologists and legal professionals have
dealt with various aspects of the crime and the penal systems. Death penalty is one of
the most debated, ancient forms of punishment in almost every society.” The prevalence
of death punishment in ancient times is difficult to ascertain precisdly, but it seems
likely that it was often avoided, sometimes by the alternative of banishment and
sometimes by payment of compensation. The earliest and most famous example is
Code of Hammurabi® which set the different punishment compensation according to
the different class/group of victims and perpetrators.®

Since the middle age, death sentence was the common practice throughout the
world and was inflicted in the case of conviction for large number of crimes including
involving property. In England during the 18" century death was the punishment to
several specific offences. The penalty was executed in various ways. Several methods
of execution of death sentences involved torture, burning at the stake, breaking on the
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whed, slow strangulation, crushing under el ephant’sfeet, throwing froma cliff, bailing
in the oil, stoning to death etc. With the emergence of various principlesrelating to fair
procedure contained in the Constitutions of several democratic countries and with the
strong growth of human right movement, such severe death punishments involving
torture began to die out since 18" century. Also penalties involving torture disappeared
with the idea that punishment by way of death sentence should be swift and humane,
whether by guillotine or by hanging.*

The death punishment is retributive in character. The object of sentencing should
be to see that crime does not go unpunished and the victim of crime as also the soci ety
has the satisfaction that justice has been done to it. One of the purposes of law is to
calm the community’s anger by punishing a criminal. Punishment is primarily
satisfaction of private revenge and at the same time an emphatic denounciation of the
crime by the society. The criminal law stands to the passion of revenge in much the
same relation as marriage to sexual appetite. Retributive punishment tends to control
recidivism.**

Death penalty has been a mode of punishment since time immemorial, but with
progress of civilization death sentence has witnessed humanizing. Now-a-days the
punishment of death sentence is known as capital sentence. The infliction of death by
an authority as a punishment is called capital punishment. Capital punishment is the
practice of deliberately putting to the death of an offender as a measure of social
policy. It isimposed by the governing authority of the country. Capital punishment is
generally imposed for the foremost, grievous crimes against human society or human
beings. It is the maximum quantum of punishment which can be given by law to a
criminal, i.e, hislifeis put to an end by this punishment. In the early age, the provision
of this punishment was made only for unlawful homicides and other sexual and religious
crimes. The capital punishment is the highest punishment in the penology known to
men, which deprives one's life and existence.

HISTORICAL BACKGROUND OF DEATH PENALTY IN INDIA

An early attempt at abolition of the death penalty took place in pre-independent
India, when Sri Gaya Prasad Singh attempted to introduce a Bill abolishing the death
penalty for IPC offencesin 1931. However, this was defeated.”? Around the same time
in March 1931, following the execution of Bhagat Singh, Sukhdev and Rajguru by the
British Government, the Congress moved a resolution in its Karachi session, which
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included a demand for the abolition of the death penalty.*® India’s Constituent Assembly
Debates between 1947 and 1949 also raised questions around the judge-centric nature
of the death penalty, arbitrariness in imposition, its discriminatory impact on people
living in poverty, and the possibility of error.** Dr. Ambedkar was personally in favour
of abalition of death penalty. However, he suggested that the issue of the desirability
of the death penalty be left to the parliament to legislate on. This suggestion was
eventually followed.®

A Bill wasintroduced in the Lok-Sabha in 1956, to abolish the capital punishment
which was rejected by the house. Efforts made in the Ragjya-Sabha in 1958 and in
1962 were also fruitless.**The Law Commission of India released its 35" Report on
“Capital Punishment” in 1967, recommending that the death penalty be retained in
India. The aforesaid Report also recommended retaining of Section 303 of the Indian
Penal Code, which provides for mandatory death penalty. However, the Supreme
Court held this to be unconstitutional in 1987 in Mithu v. Sate of Punjab.” In 1969
the 41% Report of the Commission on revising and re-acting the Code of Criminal
procedure 1898 reiterated the recommendation.® In 2003, the Commission released
its 187" Report on the “Mode of Execution of Death and Incidental Matters.”*® The
Commission had taken up this matter suo mot because of the “technological advances
in the field of science, technology, medicine, anesthetics’ since its 35" Report. This
Report did not address the question of whether the death penalty was desirable.
Furthermore, it suggested that all death sentence cases be heard by at least a 5-judge
bench of the Supreme Court.? Again in 2015 the Law Commission of India issued its
262 Report titled, “ The death penalty” .

The constitutional validity of imposition of death sentence has challenged at many
times. First timein 1973, the constitutional validity of capital punishment was challenged
in the case of Jagmohan Singh.Z In this case the petitioner challenged the death
sentence on the ground that it was violative of Article 19 and 21, because it did not
provide any procedure. The five judges Bench of the Hon' ble Supreme Court held that
the choice of awarding death sentence is donein accordance with procedure established
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by law. The judge makes the choice between the capital punishment and imprisonment
of life on the basis of circumstances; facts and nature of the crime bring on record
during trial. So, capital punishment is not violative of Articles 14, 19 and 21 of the
Constitution, hence, it is constitutionally valid. After this decision, the constitutional
validity of the death sentence was not open to doubt.

In 1979, again death sentence was challenged inthe case of Rajendra Prasad,?where
Justice V.R. Krishna lyer held that capital punishment would not be justified unless it
was shown that the criminal was dangerousto the society. He held that giving discretion
to the judge to make a choice between death sentence and life imprisonment on social
reasons under section 354(3) of the Code would be violative of Article 14 of the
Constitution of India, which condemns arbitrariness. He pleaded for the abolition of
death penalty and retention of it only for punishing “White Collar Criminals.” But
Justice Sen in his concurrent judgment held that, the question whether the death
penalty should be abolished or the scope of Section 302 |PC and Section 354(3) of the
Code should be curtailed or not is a question to be decided by the Parliament and not
by the court.

In 1980, the Supreme Court overruled the decision of Rajendra Prasad's case in
the case of Bachchan Singh* withholding that the provision of death sentence under
section 302 of IPC as an alternative punishment for murder is not violative of Article
21. The congtitutional validity of death sentence were affirmed by the Hon' ble Supreme
Court again and again in a series of cases.” In case of Shashi Nayar * a very desperate
and futile attempt was made to get capital punishment declared unconstitutional. The
Hon'’ ble Supreme Court, however, rejected all arguments and held that * death penalty
has a deterrent effect and it does serve a social purpose’ and is hence within the
framework of the Constitution. Now, it is well settled that capital punishment is
constitutionally valid and there is no need to spoil the ink and to waste the time on this
issue.”’

The current wave of reformation in thefield of criminal justice system has inspired
parliamentarians in India to launch a crusade against capital punishment. They have
been constantly struggling to repeal the provisions relating to death penalty from the
Penal Code for the past several years. At present, two bills moved by Rajya Sabha
members of parliament are relevant to the issue. Kanimozhi has moved a Private
Member’s Bill demanding the abolition of death penalty,® and D. Raja has moved a
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Private Member’s Bill, asking the Government to declare a moratorium on death
sentences pending the abolition of the death penalty.® New millennium leadsthe principle
that life-imprisonment is a rule and death sentence is an exception, reiterating the
dictum, Hon' ble Supreme Court commutes the death sentence awarded to an accused
into life-imprisonment in a number of cases, along with the reasons on which the
commutation should appear proper, intending thereby to advocate de-facto abolition
of death sentence and strictly jacketing the ‘rarest of the rare category.’®

DEBATE ON DEATH PENALTY : ABOLITION ORRETENTION

Death punishment has been the subject of an age old debate, between abolitionists
and retentionists, although recently the controversy has come in sharp focus. Both
the groups are deeply anchored in their antagonistic view. Both firmly and sincerely
believed in the right courses of their respective stands, with overtones of sentiment
and emotion. Both the camps claim among their eminent thinkers, penologists,
sociologists, jurists, judges, legislators, administrators and law enforcement officials.
Therefore death punishment is one of those subject of human concern which has
given rise to endless debate, whether to abolish death sentence or to retain it is now
debatable.

ARGUMENTS IN FAVOUR OF RETENTION OF DEATH PENALTY IN
INDIA

Arguments in favour of and against the retention of death sentence can be raised with
equal emphasis on either side, which are explained bel ow:

() Thosein favour of death punishment argue that it is the only method of eliminating
the hopel ess enemy of society. Why should society support a prisoner, undergoing
life imprisonment, with the constant menace of his release and subsequent
depredation? Death sentence has got a deterrent value of its own.

(i) Itisfurther argued by some eminent juriststhat if death penalty is properly carried
out, it instead of brutalising society, satisfied the sense of justice and protection.

(iii) The supporters of death penalty say that capital punishment is needed as a threat
or warning to deter potential murderers and that murderers are too dangerous
once they have committed the crime, to be kept alive, since they may kill fellow
prisoners or prison personnel and may escape or be ultimately released on parole
or pardon. In such case they would again become a menace to the community.
Hence, it would be too risky to substitute life imprisonment, so called for the
death penalty.

(iv) The protagonists of death sentences argue that to maintain irreformable criminals,
who prey upon society, entails heavy financial burden upon tax payers. Itis positive
and selective agency to wipe out the stock of irreformable criminals.
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(v) The supporters of death punishment further argue that some murders are diabolical
in conception and cruel in execution and it would be a travesty of justice not to
award the ultimate sentence in such cases. They say that ultimate sin must invite
the ultimate sentence.

(vi) The famous criminologists Darwin propounded the doctrine “struggle for
existence”. This theory says that the animals will be preserved, only if they can
fight with their enemy animals and with the nature. Similarly, the society can be
preserved only if it can fight with anti-social elements. Death punishment is a
sel ected process to eliminate such anti-social elements. For the healthy existence
of good society, it must remove the bad germs, viz., criminals. If they are not
removed, such germs will grow and occupy the entire society, and shall destroy
the society.

(vii) Generally, the principle of punishment is grown up from a legal demand of the
society. Death punishment is one of such demands. If a cruel and brutal minded
criminal is not punished, and heis | ft free to move in the society. It destroys the
very structure of the society. Every person will become cruel. Human civilization
will become “jungle justice”. Nobody will respect law and order. The death
punishment was evolved some centuries ago due to legal demand, and still it is
continuing, because the majority of human beings accepted it, and conceded to it.
It has become legal demand to eiminate the most violent law-breakers.

(viii)In the opinion of the retentionists, death punishment is always given in the ‘rarest
of the rar€ cases. In such cases, the Sessions judge imposes death sentence, if
the prosecution proves the guilt beyond reasonable doubt successfully and the
withesses give their evidence perfectly, after the confirmation of High Court.
Thereafter the convict may appeal to High Court, if dismissed then to Supreme
Court. Still he is having chance of mercy appeal to the President of Governor. So
the death punishment should be retained in the statute book.

(ix) It is the only method to eliminate dangerous and habitual criminals and specially
recidivist from the society forever. It reduces the unwanted increase of crowd
criminalsin the various jails.*

ARGUMENTS IN FAVOUR OF ABOLITION OF DEATH PENALTY IN
INDIA

The provision of death punishment has so many limitations. Hence, the jurists,
penologists, criminologists, criminologists, lawyers, etc. severely criticise it. They
began to argue that “the crime is a disease, and the germs should be eradicated”. For
the fault of society, the law should not blame the criminal. Gandhiji was the foremost
proposer to abolish capital punishment. He preached Ahimsa. He pleaded that “ hate
sin, but don't hate the sinner”. Some of the important arguments given to abolish the
death penalty are as follows:

31. JPS. Sirohi, Criminology and Penology 259-261 (Allahabad Law Agency, Allahabad,ed. 6th edn.,
2013).
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(i) The supporters of abolition of death punishment urge that imposing this
punishment, neither deter the public nor criminals. They are of the opinion that
this type of punishment is neither able to deter the people and nor criminals from
doing offences, Therefore, death punishment failed to deter the criminals and
peaoples.

(i) Death punishment cannot save the public money. By killing a person, who is a gift
of the God, we determine him from the earth and we say that it is economic
saving to the public money. It is ridiculous opinion; one cannot calculate the value
of human being gifted by the nature and God.

(iii) The hardened criminals, who are kept in prisons for years together, lose their
tempers, anger, cruelty, sadism, etc. The prison’slife changes himinto a chastened
person. There are several chances to cause repentance in his mind. There are
empirical examples, which show that ninety per cent prisoners repent for their
acts done previoudly. If acriminal is put to death, and is thrown into sky, there are
no chances for getting repentance. There are a few people who may commit
heinous criminal acts, due to the psychoanalyst opinion that such person has
abnormality. It means they are mental patients; such patients must be appropriately
treated.

(iv) Law changes from time to time depending upon the circumstances. Up to the 18"
century there was Slavery system in the entire world, however in 20" century it
was abolished. Similarly, there was a great honour to Sati before Lord Bentinck’s
time, who abolished it, and made it an offence, and the person who abets to do
Sati are severely punished. Now almost all areas of India forgot Sati system.

(v) Thereare several causes, economic, psycho, physical, social, political, etc. causes
for a person changed into a criminal. In majority of cases, the root causes for
criminal behaviour are within the society. When the society itself is out of order,
then why it should blame a person turned into criminal for several reasons?
Therefore, by abolishing death punishment, the delinquents must be reformed,
and at the same time the society also overhauled.

(vi) Grave injustice may be caused to innocent and poor persons alleged as criminals,
by the criminal justice system. Death punishment determines a person from the
world permanently. There is no chance of getting him back there may be judicial
errors in imposing this punishment on an innocent.

(vii) The supporters of abolition of capital punishment argued that the germs of the
crime disease are within the society, viz., socio, economic, physical, mental causes,
etc. If these germs are removed from the society no person can turn into offender.
For this purpose, the State should provide al kinds of reformative means to the
criminals. Reformative theory is becoming more popular in modern therapeutic
approach towards criminals aim to treat the criminals and to punish them with the
least of so severity.

(viii) It may reasonably be substituted in form of life imprisonment, which at least
gave an opportunity to the criminal to improve himself for future.
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(ix) The present criminal justice system is unable to prevent the offences. It could not
be helpful to the society in establishing peace. Further it also doesn’'t help the real
victims of the criminals. The police and courts concentrate on punishing the
criminals only. But what is the position of the victims and their family members?
What remedies are avail abl e to them? The Supreme Court has observed that it will
be a mockery of justice to permit the accused to escape the extreme penalty of
law when faced with such evidence and such cruel acts. To give the lesser
punishment for the accused would be to render the judicial system of the country
suspect. The common man will lose faiths in the courts. In such cases, he
understands and appreciates the language of deterrence more than the reformative
jargon.*

(x) Famous criminologists ‘Baccaria’ said that State has no right to take away thelife
of its citizens, which the later has no right to do so himself. ‘Baccaria® said that
the society has originated by men having the highest authority, how such society
can take away the life of a man who ispart of it. Life is given by the nature, so it
should be taken by the nature only and execution of death sentence is not natural
function.

CONCLUSION

A perusa of arguments for and against the retention of death punishment in a
penal system makes it abundantly clear that at least its retention in the statute book
would better serve the ends of justice; through in practice it may be used sparingly.
This approach to capital/death punishment is well reflected in the judicial
pronouncements handed down by the Supreme Court ever since the historic Bachchan
Singh's case, where the Court laid down the “rarest of the rare case’ principle.®

The abolition of death sentence will result in deterioration of the situation i.e.,
peace and security within the state. Whether death sentence has or has not served its
desired ends as an effective deterrent is yet a question to which no answer can be
ventured with any degree of certainty. The death penalty is not a right; it is a war of
nation against a citizen whaose destruction is judged to be necessary and useful.

Secondly, the scrapping of death sentence will also not make the ghastly offence
of murder disappear. It is, however, faling into more and more disuse by its limited
imposition but it may not also be correct to contend that a penalty which is more
infrequently imposed becomes valueless, in any protective, prohibitive or deterrent
sense. Hence, the limited use is no argument against its retention.

Qo

32. Mahesh v. Sate of M.P,, (1987) 2 SCR 710.

33. Bachchan Singh v. State of Punjab, AIR 1980 SC 898. Earlier, in Jagmohan Singh v. State of U.P,
AIR 1973 SC 947 also the Supreme Court held that the death penalty per seis not violative of Art.
19.
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Reasonable Opportunity and Disciplinary
Proceedings: A Study
Ms. Deepa Baruah?

INTRODUCTION

Civil servants play a pivotal role in the administration of the country. They belong to
the executive wing of the government and largely responsible to run the machinery of
the government. It is the ultimate responsibility of the civil servant to implement the
policies and decisions of legislature. They are to serve at the pleasure of the President
or the Governor under Article 310(1) of the Constitution of India. Service of civil
servants can be terminated at a pre-mature stage on the ground of misconduct.
However, Article 310 (1) is subject to two mandatory provisions of Article 311(1) and
(2). This Article 311 provides the civil servants with protections from politically
motivated or vindictive action of the government.

Article 309 of the Constitution of India enablesthelegidatureto legidateinregard
to recruitment and conditions of service of persons appointed to public services and
posts in connection with the affairs of the Union or of any state. Thus, the power of
the state under Article 309 prescribes to make laws and conditions of service to
regulate the disciplinary proceedings against civil servants. It is the obligation of the
state to act in conformity with these rules?. The opening words of Article 309, “ Subject
to the provisions of this Constitution...” clearly indicates that the conditions of service
laid down by the legislature of the country or prescribed by rules must conform to the
mandatory provisions of Article 310, 311, 320 and the fundamental rights enshrined in
Part 111 of the constitution. In a case® the Supreme Court held that the prescribed rules
under Article 309 should also satisfy the provisions of equal pay for equal work under
Article 39(d).

Article 311(1) ensures that no civil servant of the Union of India or an All India
Service or State Civil Service can be dismissed or removed from the service by an
authority subordinate to that by which he was appointed. Clause (2) of Article 311
mandatorily requires that no dismissal, removal or reduction in rank except after an
inquiry held in accordance with principles of natural justice. To make the provisions

1. Research Scholar, Department of Law, Gauhati University (Assam)
2. Sate of Uttar Pradesh v. Baburam Upadhaya, AIR 1961 SC 751.
3. Bhagwan Das v. Sate of Haryana (1987) 4 SCC 34.
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effective the Government of India has promulgated the CCS(CCA) Rules (1965),
Rulel4 provides for initiation of disciplinary proceedings and Rule 14(3) provides that
when an inquiry is proposed to hold against a civil servant, the first thing that the
disciplinary authority shall do is to prepare a charge sheet. Rule 14(4) makes it
mandatory that the disciplinary authority shall deliver or cause to be delivered to the
government servant a copy of the articles of charge, the statement of the imputations
of misconduct or misbehaviour and the supporting documents including a list of
witnesses by which each article of chargeis proposed to be proved against the delinquent
civil servant.

The civil servants by virtue of their crucial role played in the entire administrative
activities of the government are required to be accountable to their duties. The Central
Civil Service (Conduct) Rules, 1964, contain certain important provisions in relation
to conduct of civil servants. The rules of conduct deal with the behaviour of a public
servant in his official and individual capacity. A civil servant is bound to conduct
himself inaccordance with the specific or implied orders of the government regulating
behaviour and conduct which may be in force. The act or conduct of civil servant
may amount to misconduct in the following situations;

i. If the act or conduct is prejudicial or likely to be prejudicial to invest or

reputation of the master.

ii. If the act or conduct is inconsistent or incompatible with the due or peaceful

discharge of his duty to his master.

iii. If the act or misconduct of the servant makes unsafe for the employer to

retain himin service.

iv. If theact or misconduct of the servant is so grossly immoral that all reasonable

men will say that the employee cannot be trusted.

v. |If the servant is abusive or if he disturbs the peace at the place of his

employment.

Thus, the government employees are to adhere with certain standards of conduct
not only in his official capacity but in private capacity also. The present article is going
to focus on two important aspects related to the civil servants namely (i) disciplinary
proceedings and (ii) reasonable opportunity of being heard. The object for providing
disciplinary proceedings is to punish government servants in case they are found
guilty of misconduct, misbehaviour corruption, inefficiency etc. Disciplinary
proceedings againgt the civil servants shall not be instituted violating the prescribed
norms. Therules prescribe certain mandatory procedures for holding such proceedings.
The Central Civil Services (Classification, Control and Appeal) Rules, 1965, provide
for disciplinary proceedings against persons appointed to services and posts under the
Union and similar rules have also been framed* for the services and posts under the
state.

4. Mysore Civil Service (Classification, Control and Appeal) Rules, 1957.
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DISCIPLINARY ACTION

Disciplinary Action should be vested in the head of the department because he is the
authority whoisresponsiblefor the disciplinary efficiency of the department. Instituting
disciplinary proceedings is the most common mechanism to proceed against a civil
servant. The mandatory requirement of giving a reasonable opportunity to the civil
servant to deny the charges must be complied with. Unless and until the inquiry
establishes him guilty, no penalty can be imposed. Moreover, there are provisions for
appeal in the Administrative Tribunal, then revision in Divisional Bench of High Court
and Review in the Supreme Court.

Regarding awarding of time to complete the departmental inquiry the rules are
silent. The 2" Administrative Reform Commission suggested for 10 month 15 days
time for cases involving minor penalties whereas 16 months for those cases involving
major penalties to be imposed on delinquent civil servant. In India, a civil servant can
be penalised only by holding an inquiry under the provisions of the Classification,
Control and Appeal Rules, 1965 and these rul es prescribe procedures which are to be
followed and according to them there are 12 stages in an inquiry. The 1% stage starts
with the framing of charges and it comes to an end with the imposition of penalty.

Codeof Conduct Disciplineapplicableto civil servants contain rules and regul ations
governing the conduct and behaviour of its employees. Conduct rulesfor civil servants
generaly relate to the following matters;

i. Maintenance of correct behaviour towards official superiors and loyalty to

the state.

ii. Promotion of the integrity of the official by placing restrictions on their
involvement in private business, contracting of debts, acquisition and disposal
of property etc.

iii. The observance of certain code of ethicsin the official and private life.

iv. Regulationof palitical activities of the public servantsincluding public speaking,
writing in the press and publication.

As per the recommendation of the Santhanan Committee in 1964 Central Service

Rules are revised which bring the following changes;

i. Every government servant holding supervisory post shall take all possible
steps to ensure the integrity and devotion to duty of all government servants
working under him.

ii. No government servant shall use his position or influence directly or indirectly
to secure employment for and member of hisfamily in any private undertaking.

iii. No government employee shall engage himself or participate in any
demonstration which is prejudicial to the interest of sovereignty and integrity
of India, the security of state, public order, decency or morality or which
involves contempt of court, defamation or incitement to an offence.
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iv. No government servant shall join or continue to be a member of any
association, the object or activities of which are detrimental to the interest of
the sovereignty and integrity of India or public order or morality.

These rules of conduct must be observed by each and every civil servant. In
case, he fails to observe the rules, the disciplinary action may be taken against him.
Disciplinary action may either be formal or informal. Informal disciplinary action is
taken where the offences are difficult to prove, too subtle and too sight to warrant
direct and formal action. Assignment of less desirable work, keeping under closer
supervision, loss or withholding of privileges are some illustrations of informal
disciplinary action. Where the offence is serious and can be legally established then
formal disciplinary action can be taken. The Indian Civil Service Rules prescribe the
following cases where disciplinary action has to be taken;

i. Censure

ii.  Withholding of increment or promation including stoppage of the efficiency

bar.

iii. Reduction to a lower post or time scale or to a lower stage in a time scalg;

iv. Recovery from the pay of the whole or a part of any pecuniary loss caused to
government by negligence or the breach of orders;

V. Suspension;

vi. Compulsory retirement;

vii. Removal from service

viii. Dismissal from service;

iX. Reduction in rank of civil servants.

DISCRETIONARY POWER OF THE DISCIPLINARY AUTHORITY

A disciplinary authority may initiate proceedings according to prescribed procedures
of law for imposition of penalty against a civil servant. It is the discretion of the
disciplinary authority to decide as to what kind of punishment is to be imposed on
delinquent civil servant. In the interest of justice, this discretionary power of the
authority has to be exercised objectively keeping in mind the nature and gravity of the
charges. Thedisciplinary authority isto decide a particular penalty specified in relevant
rules. The authority hasto consider a host of factors while exercising the discretionary
power such as nature and gravity of misconduct, past conduct, nature of duties
assigned to the delinquent, responsibilities of duties assigned to the civil servant,
discipline required to be maintained by him in the department or any previous penalty
etc.®

Thereis not any specific provision in the rules indicating the nature of the charges
in respect of which the procedure prescribed for imposing major penalties should be
adopted and these in respect of which the procedure prescribed for imposing minor

5. Deputy Commissioner, K.V. S. v. J. Hussain, AIR 2014 SC 766.
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penalties should be adopted. It is the discretion of the disciplinary authority to decide
the penalty having regards to the nature of the charges and initiate inquiry according
to the appropriate procedure.

QUANTUM OF PUNISHMENT

In this area also the disciplinary authority enjoys exclusive power as it has to decide
about the quantum of punishment awarded to the delinquent. Review of orders® passed
in disciplinary proceedings reveals that punishment imposed is highly disproportionate
to the charges proved. In such case, the only alternative open to the delinquent civil
servant to challenge the order of disciplinary proceedingsis to approach the judiciary.
In exercise of power of judicial review, the court can interfere with the punishment
imposed on delinquent civil servant when it is found to be totally irrational or is
outrageous in defiance of logic. This limited scope of judicial review is permissible
and interference is available only when punishment is shockingly disproportionate.
Even when the court finds the punishment to be shocking, arbitrary and disproportionate,
the court cannot act as disciplinary authority and impose a particular penalty. The only
thing the court can do is to refer the matter back to the disciplinary authority to take
appropriate view by imposing lesser punishment.

COMPETENT AUTHORITY FOR DISCIPLINARY PROCEEDINGS

Disciplinary proceedings must be initiated by a competent authority or it can be said
that the competent disciplinary authority can institute an inquiry against a government
servant. Thus, the inquiry proceedings can be conducted either by an inquiry officer
or by the disciplinary authority itself. Any inquiry instituted by a subordinate officer,
who is not the disciplinary authority is without jurisdiction. In a case’, the Supreme
Court held that initiation of inquiry can be by an officer subordinate to the appointing
authority, but the punishment such as dismissal, removal or reduction in rank shall not
be by an authority subordinate to the appointing authority. However, the authority
higher than the appointing authority may also act as the disciplinary authority for the
purpose of Article 311, provided that the delinquent servant is not deprived of his
statutory right of appeal .2 A new dimension has been added to the principles of natural
justice. In a leading case,® the Supreme Court has clearly pointed out the distinction
between the disciplinary inquiry conducted by the disciplinary authority and by the
inquiry officer. In case of disciplinary inquiry conducted by inquiry officer, the principles
of natural justice require that theinquiry officer must submit a report of findingsin the
inquiry to the disciplinary authority and on the basis of that the disciplinary authority
is going totakeits decision regarding punishment going to be imposed on the delinquent
officer. The copy of the report of the inquiry officer is required to be made available
tothat delinquent servant and he should be given an opportunity to make a representation

Jai Bhagawan v. Commr. of Police, AIR 2013 SC 2908

Transport Commissioner v. Thiru A. Radhakrishnamurthy, AIR 1951 SC 332.
A. Sudhakar v. Post Master General, Hyderabad, (2006) 4 SCC 348.

Union of India v. Mohammad Ramzan Khan, AIR 1991 SC 471.
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against any adverse remark onit. In subsequent cases the Supreme Court has classified
that Ramzan Khan's decision has only prospective application and thereby the already
concluded cases are not affected by it.*°

However, the findings of the inquiry officer are not binding on the disciplinary
authority and it can come to its own conclusions, keeping the views of the inquiry
officer in mind which shall be final.*

JOINT INQUIRY

Normally, aninquiry is instituted against individual civil servant. But in case, where a
number of officers belonging to different cadres are jointly involved in misconduct, it
is competent for the government to institutejoint inquiry against all officers. Regarding
who shall be the competent authority in such case, the Supreme Court in Made Gowda
v. Sate of Mysore'2, has madeit clear that the disciplinary authority which is competent
to dismiss the highest officer involved would be the authority competent to ingtitute
disciplinary proceedings against all those officers.

RULE OF EVIDENCE FOR DEPARTMENTAL INQUIRY

The rule of evidence applicable to departmental proceedings is different from that
which is applicable for trials before the criminal court which are governed by the
provisions of the Indian Evidence Act. The Technical Rule relating to the sufficiency
of evidence does not have any application in departmental inquiry. The authority while
conducting the departmental inquiry should be guided by rules of equity and principles
of natural justice and in no case he is bound by the formal rules of evidence.’®

FINDINGS IN DEPARTMENTAL INQUIRIES

The findings in a departmental inquiry must be specific. It does not matter whether
the inquiry is conducted by the disciplinary authority himself or by an inquiry officer.
It must be specific for the reason that on the basis of this finding the disciplinary
authority has to reach the proper conclusion regarding the proof of the charge and
finally the imposition of punishment. Where a charge framed against any government
servant more than one part and the disciplinary authority proceeded to state that a part
of the charge was proved and if he fails to state with precision as to which part of the
charge was established, then it makes the finding defective.*

10. Union of Indiav. A.K. Chatterjee, (1993) 2 SCC 191, Union of Indiav. C.L. Verma (1993) 2 SCC
195; See, also Managing Director, Food Corporation of Indiav. Narendra Kumar Jain (1993) 2 SCC
400.

11. High Court of Judicature at Sate of Bombay v. Sashikant S. Patil, AIR 2000 SC 22.

12. Krishnamurthy v. State of Karnataka, 1983 (2) Kar LJ 303; Rachaiah v. DIG
of Police, 1979 (2) Kar LJ 303.

13. B. V. N. lyengar v. State of Mysore, (1964) 2 Mys LJ 153; D. Made Gowda v. State of Mysore, 1965
(2) Mys LJ 490.

14. A.L. Kalra v. Project and Equipment Corporation, 1984(2) S.L.R. 446 (SC).
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RECORDING OF FINDINGS OF DISCIPLINARY AUTHORITY

It has been already mentioned that the disciplinary authority is not bound by findings
of theinquiry officer and he may take a different view. In such case, the disciplinary
authority has to record its findings on the charges framed before issuing a show-
cause notice. But he is not required to give reasons for his disagreement with the
findings of the inquiry officer.

FINDINGSWITHOUT EVIDENCE

When acivil servant isfound guilty in a departmental inquiry, the rule requires that the
charges must be proved on the basis of evidence adduced at the inquiry. Without
evidence, no civil servant can be declared to be guilty of misconduct. A finding based
on no evidence cannot be sustained.®

SHOW CAUSE NOTICE

It is mandatory for the disciplinary authority to issue a show cause notice to the civil
servants after recording the findings of the inquiry and before imposing any one of the
major penalties. It is also mandatory that the disciplinary authority should furnish to
the ddlinquent civil servant a copy of the report of the inquiry along with the show-
cause notice.

REASONABLE OPPORTUNITY AND DISCIPLINARY PROCEEDING

Reasonabl e opportunity is one of the important safeguards provided by the Congtitution
under Article 311(2) to the civil servants. According to this provision a civil servant
cannot be dismissed or removed or reduced in rank except after an inquiry in which
he has been informed of the charges against him and given a reasonable opportunity to
defend his case in respect of those charges. It has been found that the provision of
clause (2) of Article 311 reflects the principle of natural justice that no man shall be
condemned unheard. The opportunity to defend has to be given to the civil servant at
the stage of inquiry of charges to defend himself against the proposed dismissal,
removal or reduction in rank. It is to be noted that the provision of the clause (2) of
the Article 311 does not apply to all cases of termination of service by the government.
This protection can be availed only where dismissal, removal or reduction in rank is
sought to be inflicted by way of punishment and not otherwise®. Prior to the 42
Amendment Act, 1976, a second opportunity was also required to be given to the civil
servant to represent against the punishment proposed as a result of the findings of the
inquiry. Now this provision has been excluded.

15. Sate of Assam v. Mohan Chandra, AIR 1972 SC 2535; B. Devaraya v. Collector of Central Excise,
1970 Mys LJ SN 112.
16. Shyamlal v. Sate of U.P,, AIR 1954 SC 369; Sukhbans Singh v. State of Punjab, AIR 1962 SC 1711.
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In terms of inquiry it is to be noted that inquiry may be conducted either by the
disciplinary authority or by aninquiry officer appointed by the disciplinary authority.*”
In Ramzan Khan's™® case the Supreme Court held that in case the inquiry is conducted
not by disciplinary authority but by the inquiry office so appointed to that effect, the
inquiry officer shall have to submit a report regarding the findings of the case to the
disciplinary authority. On the basis of those findings the disciplinary authority will
take decision regarding the delinquent servant. The principle of natural justice requires
that the report of the inquiry should be made available to the delinquent servant so that
the civil servant is provided with an opportunity to defend himself against the
punishment going to be imposed on him. In Khem Chand v. Union of India®® the
Supreme Court of India has said that reasonable opportunity of being heard envisaged
to the government servant by the provision contained in Article 311(2) includes two
ways namely:

i. an opportunity to deny his guilt and establish his innocence which he can do

only if heisintimated what the chargeslevelled against him and the al legations
on which such charges are based

ii. an opportunity to defend himself by cross examining the witness produced
against him and by examining himself on any other witness in support of his
defence.

Thus, Clause (2) of Article 311 requires that the delinquent civil servant must be
communicated of all the charges against him. For an effective opportunity of hearing
it is necessary that the charges must be clear, precise and accurate. Charges framed
must be specific and contain allegations on which they are based with complete
particulars and details.? Next comes the holding of inquiry into the charges. After the
charges are communicated to the civil servant aformal inquiry is to be held into those
charges. At this stage the following points have to be kept in view;

i. Theinquiry officer must giveto the delinquent servant personal hearing if itis
demanded by him.%

ii. The delinquent servant must be given fullest opportunity to deny charges
made against him.
iii. All evidence against the delinquent servant must be given in his presence.2

iv. The delinquent servant should be given opportunity to adduce all relevant
evidence on which he relies and examine witnesses of his defence.

v. The delinquent servant has a right to argue his own case without appointing
any lawyer.

17. Sampuran Singh v. State of Punjab, AIR 1982 SC 1407; Coal IndiaLtd. V. Ananta Saha (2011) 5 SCC
142.

18. Union of Indiav. Md. Ramzan Khan, AIR 1991 SC 471..

19. Jagannath Pd. Sarmav. State of U.P, AIR 1961 SC 1245.

20. Sate of U.P. v. Md. Sharif, AIR 1982 SC 937.

21. L.JP. Shuklav. State of U.P, AIR 2000 SC 2806.

22. Sate of U.P. v. Saroj Kumar Sinha, AIR 2000 SC 3131.




150

Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

Vi.

Vii.

The inquiry officer while performing function should be an impartial mean
without any biasness.

The last stage is report stage where the inquiry officer submit his report in
writing by reasons about the findings of the inquiry to the disciplinary officer.
But the report may not be binding on the disciplinary authority. Lastly, there
may be common inquiry where more than one delinquent officer involves.

However, the opportunity of being heard may be excluded in the following
situations;

Where the civil servant is dismissed or removed or reduced in rank on the
ground of conduct which led to his conviction on a criminal charge;

Where the authority empowered to dismiss, remove or reduce in rank to a
civil servant is satisfied that for some reason, to be recorded by the authority
in writing, it is not practicable to hold such inquiry;

Where the President or the governor, as the case may be, is satisfied that in
the interest of security of the state it is not expedient to hold such inquiry.

CONCLUSION

From the above it is seen that the disciplinary proceedings and reasonable opportunity
of being heard are interrelated. Disciplinary proceedings are provided to keep the civil
servants in their right form so that the nation can obtain the best of them. Through the
provision of Article 311(2), the Constitution of India gives protection to the civil
servants against arbitrary action of the government. Both of them are equally necessary
for the smooth administration of the country.

Qa
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Right to Child Health and National Health Policy,

2017: An Analysis
Ms. Jyotsna Raj!

INTRODUCTION

Healthisthelevel of physical and mental wellbeing of a person. Equity in health can be
defined as absence of socially unjust or unfair health disparities across different sections
of the population. Children are future of a nation and their survival is a mirror that
reflects the entire spectrum of socio-economic devel opment. Defining and identifying
inequities in health outcomes in terms of child survival is serious matter of concern
without which a country’s actual development can never be attained.

In India the most awaited National Health Policy 2017 has been passed by the
Central Government after facing the challenging task of ensuring affordable, quality
medical care to every citizen and a nudge by the Supreme Court in 2016. Although in
recent years India’'s performance regarding child health is not disheartening in spite of
low public expenditure on health but the National Health Palicy 2017 is yet to pass
through the challenge of health inequitiesin various aspects in India. This new policy
set some new targets for e.g., reduction of Infant Mortality Rate, Under-Five Mortality
Rate, Neonatal Mortality Rate, Still-birth Rate etc. and aims to raise public healthcare
expenditure to 2.5% of GDP? from current 1.4%, with more than two-thirds of those
resources going towards primary healthcare.

No doubt the National Health Policy 2017 set some good quantitative targets
regarding life expectancy, mortality rates etc. but the real challenge would be to meet
the targets with health equity across all sections of the population. Children are more
vulnerabletowards any kind of health hazards as their journey inthelife cycle involves
the critical components of child survival, child development and child protection.
Therefore any kind of inequities in health outcomes and access to health care services
in regard to children is a serious issue to be attended by the stakeholders.

1. Research Scholar; Department of Law, Gauhati University.
2. Government of India, "National Health Policy 2017", (Ministry of Health and Family Welfare,
2017).
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THEEVOLUTION OFTHE CONCEPT OFHEALTH

Globally the concern over health rights originated only after the holocaust of two
world wars. The Constitution of World Health Organization (WHO) in 1948 was the
first and foremost attempt by the I nternational Community to promote health, wellbeing,
standard of living, medical care, right to security in case of sickness aswell as special
care and assistance for mothers and children. Along with WHO, the creation of the
United Nations International Children’s Emergency Fund (UNICEF), the Covenant
on Economic Social and Cultural Rights 1966, the Universal Declaration of Human
Rights 1948, the Convention on the Rights of the Child 1989 brought right to health to
another level.

The Constitution of |ndia addressestheissue of public healthin Directive Principles
of State Policy under Article 39(e) by stating that the state shall direct its policy
towards securing that the health and strength of workers, men and women, and the
tender age of children are not abused and the citizens are not forced by economic
necessity to enter avocations unsuited to their age or strength. The Directive Principles
incorporatedinArticles 423, 474, 48A5 demandsfor securing just and humane conditions
of work and maternity relief, prohibition of intoxicating drinks and drugs which are
injurious to health, protection and improvement of environment respectively.

In Consumer Education and Research Centre v. Union of India®, the Supreme
Court of India, reading Article 21 in conjunction with Articles 39(e), 417 and 438,
concluded that right to health and medical careisafundamental right in India. Therefore
the National Health Policy 2017 is more than a policy for all Indians as this has the
greater burden to provide equitable health security to all.

National Health Policy 2017: A Roadmap for Health

The Alma-Ata’ Declaration of 1978, whichwasin consonancewith UDHR andWHO’s
Constitution expressed the need for urgent action by all governments, all health and
development workers, and the world community to protect and promote Health for
All the people of theworld. In India the National Health policy of 1983 was formulated
with the global vision of ‘Health for All by 2000’ set in the aftermath of the Alma Ata

3. The State shall make provision for securing just and humane conditions of work and for maternity
relief.

4. Thestate shall regard the raising of thelevel of nutrition and the standard of living of its people and
the improvement of public health as among its primary duties and, in particular, the state shall
endeavour to bring about prohibition of the consumption except for medicinal purposes of
intoxicating drinks and of drugs which are injurious to health.

5. The State shall Endeavour to protect and improve the environment and to safeguard the forests and
wild life of the country.

6. AIR 1987 SC 990.

7. The State shall, within the limits of its economic capacity and development, make effective
provision for securing the right to work, to education and to public assistance in cases of
unemployment, old age, sickness and disablement, and in other cases of undeserved want.

8. Article 43 of Constitution of India.

9. Now Almati is in Kazakistan.
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Declaration.® But it remained more as a vision document as it fell short of defining
clearly the achievable targets matched by requirement of resources.

The Millennium Declaration 2000 and adoption of a numerous health related
Millennium Development Goals (MDGs) at global platform gave encouragement for
formulation of anew National Health Policy in 2002. The National Health Policy 2002
recommended for increase of public spending of health from 1 percent to 2 percent
within a period of 10 years which was not fulfilled and remained stationary. The NHP
2002 has fallen short of achievements in number of areas like control of non-
communicable diseases, securing equitable access to health care services for the poor
and marginalized sectors of population and meeting the chronic shortage of qualified
health care professionals.

Due to change in health priorities and context of health policies, after 14 long
years aiming to provide healthcarein an “ assured manner”. The National Health Policy
2017 strivesto address current and emerging challenges arising from the ever-changing
socio-economic, technological and epidemiological scenarios. The policy envisages
asits goal the attainment of the highest possiblelevel of health and wellbeing for all at
all ages, through a preventive and promotive health care orientationin all devel opmental
policies, and universal access to good quality health care services without anyone
having to face financial hardship as a consequence. This would be achieved through
increasing access, improving quality and lowering the cost of healthcare delivery.

RISK OF CHILD SURVIVAL: AGROSSVIOLATION OFRIGHT TOHEALTH
TOWARDSCHILDREN

Good health isimportant not only asan end in itself, but also for allowing an individual
to enjoy a high quality life and contribute productively to a country’s economic and
social progress. In the case of Vincent v. Union of India®* the Supreme Court of India
emphasized that a healthy body is the very foundation of all human activities and also
stated that maintenance and improvement of public health have to rank high as these
are indispensableto thevery physical existence of the community and on the betterment
of these dependsthe building of the society of which the constitution makers envisaged.

It isthe basic right of every child to get quality health facilities before and after
their birth so as to prevent and protect themselves from all possible survival risk. The
importance of child health is derived from the fact that poor health of infant children,
if not corrected in the early days, tends to persist into adulthood.”? In any country
Neo-natal mortality Rate ** (NM), Infant Mortality Rate®, Child Mortality Rate® is

10. JV R Prasada Rao, "Evolution of National Health Policy in India' 60 YOJANA 15 (Feb., 2016).

11. AIR 1987 SC 990.

12. Ranjan Ray, “Child Health in India: Some Inconvenient Facts’ 58 YOJANA 57 (Feb., 2014).

13. Neo-natal mortality is defined as the number of deaths during the first 28 completed days of life per
1000 live births in a given year or period.

14. Infant Mortality Rate is the number of death of children below the age of 1 year per 1000 live births
(UNICEF).

15. Child Mortality is the number of deaths of children of five years of age or younger per 1000 live
births (UNICEF).



154 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

good indicators of status of health of children, the higher the rate, more the denial of
right to health and right to life towards them.

The risk of child survival is mostly dependent on the status of health of the
mother, environmental barriers, economic status, social class, education, gender
biasness, occupation etc. Children (0-1 year) due to infirmity of age, immaturity of
understanding, physical incapability cannot stand for their rights, whether it is health
rights or risk of survival remaining totally dependent on their parents and guardians.
Therefore any kind of negligence towards their survival by any stakeholders including
state should be held liable for violation of their right to life in case of risk of survival.

NATIONAL HEALTH POLICY 2017AND INEQUITIESIN HEALTH OUTCOMES
OF CHILDREN IN INDIA

The term ‘Equity’ is a derivation from the Roman term ‘aquitas’ which means
equalization or leveling.’ The concept of health equity focuses attention on the
distribution of resources and other processes that drive a particular kind of health
inequality —that is, asystematicinequality in health(or inits social determinants) between
more and less advanced social groups, in other words, a health inequality that is unjust
or unfair.”

Health inequities emerge from a systematically unequal distribution of power,
prestige and resources among groups in society, thus defining and identifying health
inequities involve analysis with respect to social justice and social determinants of
health. To define and identify health inequities among children, one needs to analyze
health outcomes in relation with children and various determinants of child health.

India’s health system reflects the iniquitous nature of development with respect
to child health in spite of experiencing National Health Policies since 1983 and NRHM
(National Rural Health Mission) since 2005. As Dreze and Sen report, as a share of
GDP® and as a share of total health expenditure, public health spending in Indiais not
only well below the world average (only 2.5 percent of GDP), but more disturbingly,
nearly half, that in Sub-Saharan Africa and in the Middle East & North Africa.’®

If public investment in health care does not increase, private investment would,
but there is no certainty that this would lead to better health outcomes in terms of
child survival as economically and socially backward section of Indiawill not be able
to afford it, being the weakest victim. Itisusually seen that utilization of health services
as well as health status indicators regarding maternal and child health is always better
in urban population than slums and rural or tribal population.

16. Aqil Ahmed, Equity Trust, Mortgage & Specific Relief Act 2 (Central Law Agency, 14th edn.,2010).

17. Dhananjay W Bansod and Sarang P Pedgannkar “Health Equity in public Health” 58 YOJANA 35
(Feb, 2014)

18. Gross Domestic Product (GDP) is a monetary measure of the market value of all final goods and
services produced in a period (quarterly or yearly).

19. K Seetha Prabhu , “Health for All” 61 YOJANA 20 (July 2017).
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DETERMINANTS OF HEALTH OUTCOMES IN RELATION TO CHILD
SURVIVAL

The most important social determinantsi.e. structural determinants of health iniquities
are Income, Gender, Education, Occupation, Social Class, Gender and Ethnicity and
their role in determining child survival is discussed bel ow-

1.

Income: Usually the lower an individual’s socioeconomic position, the worse
their health. Poverty leads to material deprivation, social exclusion, lack of
education, unemployment, limits the choices as a result threaten the health of
vulnerable (pregnant woman, newborn child) leading towards risk of death.
Occupation is one of the important determinants of socio-economic status of a
family which has an important role to play in case of newborn child's health.
Poverty has many dimensions which materially affect maternal and newborn child's
health for e.g. material deprivation (of food, shelter, sanitation and safe drinking
water), social exclusion, lack of education, unemployment, and low income reduces
opportunities, limits choices undermine hope and as a result threaten health.®

Gender: Gender as a structural determinant of health operates through different
intermediary determinants that influence the maternal and reproductive health of
women and their access to care. Gender norms also influence the attitudes towards
the use of contraceptives and women'’s ability to make decisionsinfamily planning.
Early marriage and early pregnancy resultsin high fertility and puts women inrisk
of pregnancy complications and increasing the infant mortality. Mortality among
children born to malnourished, anemic as well as obese mothersishigher. Analysis
of the National Family Health Survey (NFHS)-3 data showed that neonatal mortdity
among children born to mothers with low Body Mass Index (BMI) (<18.5) was
dightly higher than those with normal BMI (18.5-24.9).

Education: Education, particularly woman’s education, makes significant
difference in utilization of RCH (Reproductive and Child Health) services and
health seeking behavior. Education is a decisive factor and it has been found that
children born to mothers with at least 8 years of schooling have more chances to
survive than children of illiterate mother. Education promotes awareness, when
mothers are not aware of available reproductive and child health rights, disparities
in health equities increase in society.

Social Class. Socially backward groups like SC/ST and OBC are usually associated
with lower use of reproductive health services and poorer health outcomes.
According to the NFHS (National Family Health Survey) 3, the likelihood of
receiving any type of ANC (anti-natal care) is lowest among women bel onging to
SC or ST. Only 18 percent of the births among these women are conducted at a
health facility, compared to 51 percent among women, who do not belong to SC,
ST, or any OBC.2

20.
21.

Supra note 16.
Ibid.



156

Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

India is the home of 104.28 million tribes, as per 2011 census which is about
8.61% of the total population of India, if left abandoned without actual
implementation of health care services and policies, India cannot achieve thetarget
provided by the National Health Policy 2017.%2

Environmental Factors: Disparities can be seen in environmental factors such
asinadequate water and sanitation, indoor air pollution, overcrowding, poor housing
conditions and exposure to vector disease?® Lack of awareness regarding health
and hygiene regarding maternal and newborns health is a major determinant of
poor status of health which evidently increases the risk of child survival.
Environmental barriers are mostly faced by peopl e of lower socio-economic class,
it becomes difficult for them to access modern health facilities ,due to lack of
encouragement from fellow mates, families women from that background do not
come forward to save themselves and their children.

If businessin rural India (all total 6.27 lakh villages) can grew at about 11%
annually over the last decade** why environmental and socio economic barriers
for health services cannot be removed by us? To educate them and making them
aware of health and hygiene would be first priority with the rest of the society to
eradicate environmental barriers towards health rights.

Lack of Infrastructure and Manpower: Social barriers to access, lack of
infrastructure and manpower in rural, far-flung areas, urban slums are problems
affecting child health which needs to be addressed urgently. Although the National
Health Policy 2017 recommends strengthening existing medical colleges and
converting district hospitals to new medical collegesto increase number of doctors
and specialist, in states with large human resource deficit it would be difficult to
develop every under privileged districts with a minimum funds.

Fig.1l: State-wise Infant Mortality Rate, 2015

22.
23.
24.

P. Srivatsa “Need for New Health care Service for Tribal” 63(9) Kurukshetra 25 (July 2015).
Supra note 19.

Uma Ganesh, “Transforming Rural India with Digital Technologies” 58 YOJANA 26(February
2014).
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A high Infant Mortality Rate of a state indicates the risk of death to the child within the
first year of his/her life which broadly al so means unmet health needs and unfavorable
environmental factors during birth. India has wide disparity in Infant Mortality Rate
among the states according to Sample Registration System records, Goa at 9 and
Madhya Pradesh at 50. Underdeveloped states like Madhya Pradesh, Assam, Odisha,
Rajasthan, Chhattisgarh, and Bihar bear great burden of Infant mortality whereas
developed states like Goa, Manipur, Kerala and Maharashtra have lower IMR (Figure
1). The highest disparities between rural and urban risk of child survival is found in
Assam where rural risk (50) is double that of urban risk (25).

According to the new target set by National Health Policy 2017, Indiaisto reduce
the Infant Mortality Rate from 37% to 28 by 2019, but the real challenge would be to
diminish the disparities within and among the states regarding higher risk of children.
High neo — natal (lessthan 29 days of birth) mortality still continues to be a significant
contributor to the infant mortality rate in India. Apparently India is performance is
quite satisfactory to meet the targets of Millennium Development Goals, but the real
and underneath problem India still facing is non-attainment of child health rights which
is evident from high disparities between urban and rural infant mortality rates in
maximum of the states.

“In India about 0.76 million neonates die every year, highest for any country in
the world. The neonatal mortality rate(NMR) of the country did decline from 52 per
1000 live birthsin 1990 to 29 per 1000 live birthsin 2012 (SRS 2012) but the rate of
decline has been slow, and lags behind that of infant and under-five child mortality
rates. The slower decline has led to increase in contribution of neonatal mortality to

25. Some of the states with similar rates are skipped from the list for avoidance of repetition.
26. IMR, India, 2015, recorded by SRS (2016).
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infant mortality,” according to a report of the Save the Children, a non-governmental
organi zation.#

CONCLUSION

The World Health Organization estimated that in 2008, 5.2 million Indians died of non-
communicable diseases which accounted for 53 percent of all deaths in the country.®
In 2015, health inequality resulted in aloss of 24 percent of India's health index value
as per the Inequality adjusted Human Development Index computed by the UNDP®
The millions of children who die at a tender age due to some preventable diseases,
negligence of health professionals, environmental or social barriers, socio-economic
inequalities etc are not given the basic human rights i.e. Right to Life and Right to
Health.

In recent years India formulated health policies like NRHM, NUHM?®, and ICDS*
For strengthening maternal and newborns health in spite of lower investment in health
sectors in comparison to neighboring countries. There has been a paradigm shift from
reproductive and child health to reproductive, maternal, newborn child health and
adolescent approach which includes emphasis on spacing through door step delivery
of contraceptives, intra-uterine device contraceptives services and sub centers and
post delivery family planning services, in addition to ante and post natal care.®

India’snew National Health Policy 2017 signifies animportant shift in government
policy towards comprehensive primary health care and is significant for two reasons:
firgtly, it defines health in terms of wellness rather than as absence of disease and
secondly, it brings focus back on primary care and accords a key role to the public
sector.® Surprisingly, the policy has pushed back the modest goal of spending 2.5
percent of GDP for health to the year 2025 in spite of the fact that expectations from
the health sector are increasing.

The National Health Policy 2017 is aray of hope for Indians to mitigate all kinds
of health problems and to lead a healthy future for the country which cannot be
attained without minimizing the gap between the policy and implementation, without
removing socio- economic barriers and by identifying and analyzing the hidden health
inequities across different sections of societies. The Government of India’s
implementation of the National Health Policy 2017 in letter and spirit is crucial for
ensuring India’ s long cherished goal of health security for al by 2030.

Qa

27. Aarti Dhar , “Steps to Correct Infant Mortality Rate" 63(9) Kurukshetra 14 (July 2015).

28. World Health Organisation Non-communicable Diseases Country profile 2014, available at: http:/
www.who.int/nmh/publications/ncd_report_full_en.pdf visited on 3/8/2017.

29. UNDP, "Inequality-Adjusted Human Development Index (IHDI)" available at: http://www.
hdr.undp.org/en/composite/IHDI visited on 3/8/2017.

30. National Urban Health Mission.

31. Integrated Child Development Scheme.

32. |Ibid.

33. Supra note 19.
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INTRODUCTION

The Constitution of India confers a catena of rights upon women. Our revered
Constitution makers were well aware of the sub-ordinate and backward position of
women in our society. They therefore, made conscious efforts for improving the
entire situation in favour of women. There is thus not only a Fundamental right to
equality conferred upon all, but also an uneguivocal prohibition against discriminating
only on the ground of sex.?

The state is a'so empowered to make special provisions in favour of women.*
There are other Fundamental Rights viz, The Right to Life personal Liberty and to
Congtitutional remedies.® Resortingtojudicial activism, the Supreme Court has expanded
the scope of ‘right to life' to new horizons by reading many more rights into it as
integral and essential part thereof. Thus, women also have Fundamental right to human
(read feminine) dignity,® to privacy,” to health®to primary education,® to free legal aid,
to speedy-trial™ et al as adjuncts to right to life. The state is directed to provide for
maternity relief to female workers under Article 42 of the Constitution, whereasArticle
51- A declares it a Fundamental duty of every Indian citizen to renounce practices
derogatory to the dignity of women. Thus, the spirit of gender equality, dignity and
justice pervades the entire framework of our Constitution.

The Indian Parliament has enacted the Protection of Human Rights Act 1993; Sec
2(d) defines“Human Rights” to mean ‘the rights relating to life, liberty, equality and

LL.M., Research Scholar, Department of Law, Cooch Behar Panchanan Barma University (WB).
LL.M., Ph.D., Controller of Examinations, Cooch Behar Panchanan Barma University.
See, Article 14, 15 (1) Constitution of India

Article 15 (3), Constitution of India

See Articles 21, 19 and 32, Constitution of India

Francis Coralie v Union Territory of Delhi, AIR 1981 SC 746

Peopl€'s Union for Civil Liberties v. Union of India, AIR 1997 SC 568

Indian Council for Enviro-Legal Action v. Union of India (1996) 3 SCC 212

9. JPUnnikrishnan v Sate of Andhra Pradesh, AIR 1993 SC 2178

10. Kadra Pahadia v. State of Bihar, AIR 1981 SC 939

11. Ibid.
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dignity of theindividual guaranteed by the Constitution or embodied inthe International
Covenants and enforceable by Courtsin India’

In view of the generous Constitutional scheme, innumerable laws have either
been enacted or amended in the interest of women in India. Similarly, the Indian
Courts have also shown arising a trend towards feminine protection rights. In so far
as the treaties or Conventions to which Indiais a party are concerned, though they do
not automatically become part of municipal law, the Courtsin Indiatry so to interpret
law as to be in consonance with such treaties and Conventions. At this juncture it
seems pertinent to make a brief socio-legal review of human rights in India on certain
specific gender issues.

CONCEPT OF HUMANRIGHTS

Since the advent of human civilization, the quest for peace, prosperity and devel opment
has been common to all mankind. Laws regulating societies do vary from country to
country; however, philosophers and jurists worldwide have always asserted the
brooding omnipresence of a higher law. It was termed as Jus Naturale for the Romans,
Lex Naturalis for medieval Christian thinkers, Rita and Dharma for ancient Hindus,
and is christened as ' Natural Law’ by modern jurists. The recognizing of such superior
law led to the evolution of the concept of ‘Natural Rights' which were claimed to be
inherent, inalienable, immutable and essential in nature. Such rights of groups or
individuals whether justifiable or non-justifiable, positive or negative, against the State
or any other authority etc. All arein the modern context termed as Human Rights. The
‘Charter of United Nations Organization adopted in June 1945 declared one of its
objectsasto reaffirmfaithin Fundamental Human Rights' and its purpose of ‘ promoting
and encouraging respect for Human Rights’. The immortal Magna Carta (1215),
Petition of Rights (1628), Bill of Rights (1689) and Act of settlement (1700) in Great
Britain, the Declaration of Independence (1776), and Bill of Rights (1789) in USA and
Declaration of the Rights of Man (1791) in France also contained these rights in
substance, though not under the rubric of human rights.”?

INTERNATIONAL POSITION

The ‘Universal Declaration of Human Rights, 1948', professes the principle of
non-discrimination and proclaims that all human beings are born free and equal in
dignity and rights, without any distinctions including that of sex. The International
Covenant Economic, Social and Cultural Rights, 1966, the International Covenant on
Civil and Political Rights, 1966; a number of regional rights charters, viz. “ European
Convention for the Protection of Human Rights and Freedoms, 1950; African Charter
on Human and People€’s Rights 1981' and American Convention on Human Rights,
1969’ all include provisions for progressive protection and guarantees for women.
Attention has also been focused exhaustively on gender issues by the UN and other

12. D.K. Bhatt, "Human Rights and Gender issue: A socio-legal perspective’ XXVII (1) IBR (2000).
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organizations fromtimeto time. Thus, the UN General Assembly unanimously adopted
a ‘' Declaration of Eliminations of Discrimination Against Women” in November 1967,
resolving to abolish sex-discriminatory laws and practices to grant women equal rights
with men in matters of civil law including absolute interest in property and free choice
and consent in marriage. The ‘ Second World Conference on Human Rights held at
Viennain June, 1993 called for full and equal participation of womenin all aspects of
publiclife. Recognising the nature of gender-discrimination as systematic and purposive,
the ‘ Convention on the Elimination of All Forms of Discriminations Against \WWomen
(CEDAW), 1981’ prohibited all distinctions, restrictions and exclusions impairing or
nullifying the enjoyment and exercise by women of Human Rights and Fundamental
freedoms.

The issue of women's right to health and control their reproductive capacities
were recognised in Cairo's ‘ International Conference on Population and Development,
1994’ . Gender equality was reaffirmed as Fundamental prerequisite for social justice
in the “Fourth World Conference on Women' held in 1995 at Beijing. Undoubtedly,
discrimination against women is incompatible with human dignity. It is an obstacle to
the full development of the potentialities of women in the service of their countries
and of humanity. Women have a significant role in the social, political, economic and
cultural lifeand an indispensable part to play inthe family, particularly in the rearing of
children. Nevertheless, the die-hard patriarchal social systems the world over have
sustained bias, prejudices and discriminations against women compelling them to bear
perennial travails of disempowerment, subjugation and oppression. As a result crimes
agai nst women such asrape, molestation, child sexual abuse, custodial torture, domestic
violence sexual harassment at work place et. al., continue as global problems today.

NATIONAL POSTION

The Constitution of India confers a catena of rights upon women. Our revered
Constitution makers were well aware of the sub-ordinate and backward position of
women in our society. They therefore, made conscious efforts for improving the
entire situation in favour of women. There is thus not only a Fundamental right to
equality conferred upon al, but also an uneguivocal prohibition against discriminating
only on the ground of sex.®

The state is also empowered to make special provisions in favour of women.*
The Right to Life and personal Liberty remedied in Constitution.” Resorting to judicial
activism, the Supreme Court has expanded the scope of ‘right to life' to new horizons
by reading many more rightsinto it asintegral and essential part thereof. Thus, women

13. See, Article 14, 15 (1) Constitution of India.
14. Article 15 (3), Contitution of India.
15. SeeArticles 21, 19 and 32, Constitution of India.
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also have Fundamental right to human (read feminine) dignity,® to privacy,' to health'®
to primary education,® to free legal aid,® to speedy-trial®* et al as adjuncts to right to
life. The state is directed to provide for maternity relief to female workers under
Article 42 of the Constitution, whereas Article 51- A declares it a Fundamental duty of
every Indian citizen to renounce practices derogatory to the dignity of women. Thus,
the spirit of gender equality, dignity and justice pervades the entire framework of our
Consgtitution. The Indian Parliament has enacted the Protection of Human Rights Act
1993; Sec 2(d) defines “Human Rights” to mean ‘the rights relating to life, liberty,
equality and dignity of theindividual guaranteed by the Constitution or embodied in the
International Covenants and enforceable by Courtsin India’

In view of the generous Constitutional scheme, innumerable laws have either
been enacted or amended in the interest of women in India. Similarly, the Indian
Courts have also shown arising a trend towards feminine protection rights. In so far
as the treaties or Conventions to which Indiais a party are concerned, though they do
not automatically become part of municipal law, the Courtsin Indiatry so to interpret
law as to be in consonance with such treaties and Conventions.

PROTECTION OF RIGHT TO LIFE AND PERSONAL LIBERTY

The concept of personal liberty had different shades in the world Personal Liberty
jurisprudence. It started with ‘liberty’ then it was restricted by ‘personal’ and finally a
multishape emerged. At the dawn of the Constitution of India the original draft of the
liberty clause included the word liberty but later on the world ‘ personal’ was inserted
before the word liberty,? because the Constituent Assembly never wanted to open
flood gate through ‘liberty’. It wanted that the concept should be interpreted in its
narrow sense. Immediately after the commencement of the Constitution, the Supreme
Court was forced with the task of interpreting the concept of Personal Liberty in the
very first case on the Fundamental Right.2

The mgjority in the Gopalan did not connect the right to personal liberty with the
right to freedom of movement and held that these two Fundamental Rights were
separatel y guaranteed by our Congtitution. In Karak Sngh's* case the Court struck
down regulation 236 (b) of the U.P. Police Regulations as violative of Article 21.
Ayyangar, J., for himself and for | am, C.J., Sinha and Mudholakar, J J, read in the
concept of personal liberty and unauthorized intrusion into one's residence disturbing
deep and ordinary comfort. The majority Court thus considered the domiciliary visit

16. Francis Coralie v Union Territory of Delhi, AIR 1981 SC 746

17. Peopl€s Union for Civil Liberties v. Union of India, AIR 1997 SC 568.

18. Indian Council for Enviro-Legal Action v. Union of India (1996) 3 SCC 212

19. JPUnnikrishnan v State of Andhra Pradesh, AIR 1993 SC 2178.

20. Kadra Pahadiav. State of Bihar, AIR 1981 SC 939.

21. Ibid.

22. C.A.D,Vol. lll, 1947, 441; Seealso C.A.D. Vol. VII, 1948, 1001, Quoted in Dwivedi B.P. Dwivedi,
Changing Dimension of Personal Liberty in India 33 (Wadhawa & Co., Allahabad 1998).

23. Gopalan v State of Madras, AIR 1950 SC 27

24. Kharak Singh v State of UP, AIR 1963 SC 1295, herein after referred to as Kharak Singh.
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at night violative of right comfort included in the expression.

Is the right to education included in Article 21 was a question which came up
before the Supreme Court in Sate of A.P. v L. Narendra Nath,”® where Mitter, J.,
considered everyone at liberty to apply for admission. The above case was concerning
with admission to the medical college where the number of seats were limited. The
Court rejected the claim of the petitioner to get admission however, it observed. “Once
it is held that the test is not invalid the deprivation of Personal Liberty, if any in the
matter of admission to a medical college was according to procedure established by
law”.% From the above observation it is clear that the Court impliedly conceded the
Right to Education into Personal Liberty.

Aftermath of Maneka’s case expanded the right under Article 21 to include a
number of rights into the ‘Right to Life and Personal Liberty’. The Court upheld the
Right to Education which included participation in the activities of the University
Students Union under Article 21.%” Justice Deshpandey following the Maneka's
wavel ength opined that the expression‘ Lifeand Personal Liberty’ in Article 21 included
variety of rights. Though not included in part |11 of the Constitution provided they
were necessary for the full development of the personality of the individual .

In Mohini Jain's® case the Court held the right to get education at all levels
included into right to life and personal liberty. In the opinion of Justice Kuldip Singh
the state is under an obligation to make endeavor to provide educational facilities.*
Thus the Court brought in the concept of personal liberty a right to education as
enshrined in Article 41. It is submitted that this extended meaning of Article 21 is
neither feasible nor warranted in this respect because even the Directive principal in
Article 41 takes into account the economic capacity of the state. Fortunately in
Unnikrishan’s® case the Court while conceding the right to education implicit in the
right to life and personal liberty confined its parameters for children up to the age of
fourteen years.

Theliberal interpretation of personal liberty in Maneka' scase included the dignity of
the individual and the worth of the human person. Maneka’s wavel ength was applied to
include the faculties of thinking and fedling into Article 21 and thusthe right to live with
human dignity was evolved. This right to live was extended to include not only human
dignity but also al that goes along with it including the bare necessaries of life*

25. AIR 1971 SC 2560

26. Id. at 2567

27 A.V. Chanda v Dehi University, AIR 1978 Del. 308

28. Id. at 314

29. Mohini Jain v State of Karnataka, AIR 1992 SC 1858

30. Id. at 1864

31. Unni Krishanan v State of A.P, AIR 1993 SC 2178, 2232, see also , P. Cherriyakoya v Union of
India, AIR 1994 Ker 27.

32. AIR 1981 SC 746, 753, See also Ammini E.J. v Union of India, AIR 1995 Ker. 252 (SB) where the
life of Christian Women, Cruelly treated and deserted, was held a * Sub-human life without dignity
and Personal Liberty’.
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RIGHTS OF WOMEN AGAINST EXPLOITATION AND ABUSE

India is a signatory to ILO conventions and has enacted a plethora of labour and
industrial laws aimed at inter alia securing healthy and favorable conditions of work.
However, all the laws providing for equal remuneration, maternity relief and leave
healthy and safe working conditions, minimum wages and overtime wages, fixed
working hours, prohibition in hazardous employments etc. are flagrantly violated with
impunity with tacit connivance of enforcement agencies.® A study covered by
Participatory Research in Asia (PRIA) shows that agricultural workersin Gujarat and
Tamil Nadu, Cotton pluckers in Punjab, women in Gujarat’s tobacco processing, in
brass-work in Tamil Nadu and those working in Gujarat’s stone quarries mostly suffer
from occupational diseases like anemia, dizziness and respiratory and gynecological
disorders. Nothing that about 80 percent workers in agricultural and informal sector
werewomen, the study painted adismal picture of workers conditions. Women workers
in Punjab were found suffering from repeated miscarriages stages of pregnancy. The
rate of miscarriages, still births and infant mortality was found to be very high.*
Results of such a study are only illustrative of women workers pathetic conditions in
our country.

The Constitution of India prohibits traffic in human being and beggar and other
similar forms of forced labour.®

“Traffic in human beings’ means selling and buying men and women like goods
and includes immoral traffic in women and children for immoral or other purposes.®

Article23 protectstheindividual s not only against the state but also private citizens.
It imposes a positive obligation on the states to take steps to abolish evils of “trafficin
human beings’ and beggar and other similar forms of forced labour. In this context,
traffic in human beings includes “ Devadasi system”.¥

Trafficking in human beings has been prevalent in India for along time in the form
of prostitution and selling and purchasing human beings for a price just like vegetabl es.
The Supreme Court in Vishal Jeet v. Union of India*® made the following observations
on prostitution:

Prostitution always remains as a running sore in the body of civilization and

33. The Apex Court has also taken note of these harsh realities in its judgment. See for instance,
Peoples Union for Democratic Rights v. Union of India, AIR 1982 SC 1473.
34. Editorial, The Hidustan Times, 24th April, 1995.
35. Article 23, Indian Constitution reads as follows: Prohibition of traffic in human beings and forced
labour:
(i) Trafficin human beings and beggar and other similar forms of forced labour are prohibited and
any contravention of this provision shall be an offence punishable in accordance with law.
(i) Nothing in this Article shall prevent the states from imposing compulsory service for public
purpose, and in imposing such service the state shall not make any discrimination on grounds
only of religion, race, caste or class or any of them.
36. Raj Bahadur v. Legal Remembrancer , AIR 1953 Cal. 522.
37. Vishal Jeet v. Union, AIR 1990 SC 1412.
38. AIR 1990 SC 1412.
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destroys all moral values. The causes and evil effects of prostitution maligning the
society are so notorious and frightful that none can gain say it. This malignity is daily
and hourly threatening the community at large slowly but steadily making its way
onwards leaving a track marked with broken hopes. Therefore, the necessity for
appropriate and drastic action to eradicate his evil has become apparent.

On the strength of Article 23(1) of the Constitution the legislature has passed the
suppression of Immoral Traffic Act, 1956* which aims at abolishing the practice of
prostitution and other forms of trafficking.®

SEXUAL AUTONOMY

Article 21 of the Constitution guarantees free enjoyment of lifeto its citizens. But the
guestion arises does the right to privacy enshrinein Article 21 gives a married woman
sexual autonomy? Or does the right to privacy gives a Hindu married woman right to
decide whether, when and how her body is to become vehicle for other human beings
certain? Section 9 of the Hindu Marriage Act gives to both Hindu husband and wife a
right to apply to Court for restitution of conjugal rights when either the husband or
wife has withdrawn from the society of the other.** When a decree for restitution of
conjugal rights is passed the spouse has to join the company of other spouse and also
to have the sexual intercourse which only establishes that the conjugal rights have
been resorted to the petitioning spouse. Sexual cohabitation isan inseparableingredient
of a decree for restitution of conjugal rights in the past asit is in the present remains
the same which is to coerce though judicial process the unwilling party to have sex
against that persons consent and free-will with the decree-holder. There can be no-
doubt that a decree of restitution of conjugal rightsthus enforced offendstheinviolability
of the body and the mind subjected to the decree and offends the integrity of such a
person’s and invades the marital privacy and domestic intimacies of such a person.

It cannot be denied that among the few points that distinguish human existence
fromthat of animals, is the sexual autonomy an individual enjoys to choose his or her
partner for a sexual act, sexual expression is so integral to one’s personality that it is
impossible to conceive of sexuality on any basis except on the basis of consensual
participation of the opposite sexes. No relationship between man and woman is more
rested on mutual consent and free will and is more intimately and personally forged
than sexual relationship.

39. Now renamed as The Immoral Traffic (Prevention) Act, 1956.

40. Thisisan act madein pursuance of in the International Convention signed at New York. On the 9th
May, 1950 for the prevention of immoral traffic. Recently, the A.P. legislature has enacted the
Devdasis (prohibition of Dedication) Act 1988 to prohibit the practice which invariably result in
evils like prostitution.

41. When either the husband or wife has without reasonable excuse withdrawn from the society of the
other, the aggrieved party may apply by petition to the District Court for restitution of conjugal
rights and the Court, on being satisfied the truth of the statements made in such petition and that
there is no legal ground why the application should not be granted may decree restitution of
conjugal rights accordingly.
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The right of woman in sexual autonomy came up before the Andhra Pradesh High
Court in T.Sareetha v T. Veenkata Subbaiah.*? In this case the petition was filed against
an order of the subordinate judge under section 9 of the Hindu Marriage Act for
restitution of conjugal rights mainly on the ground that the said judge had no jurisdiction
to pass the order. The claim of the petitioner was rejected by the High Court. In the
mean time she filed another petition challenging the Constitutional validity of section9
on the ground that it was violative of right to “life, personal liberty and human dignity
and decency” under Article 21 of the Constitution.

While deciding the case, the Court took the help of some western writers for
purpose of making a clear concept of “privacy”. Aided by these definitions, the Court
remarked that it could not be admitted that a decree for restitution of conjugal rights
constituted the grossed form of violation of an individual’'s right of privacy. The
decree for restitution of conjugal rights denies the woman for free choice whether
when and how her body is to become the vehicle for the procreation of another
human being. It also deprives a woman of control over choice as to when and by
whom the various parts of her body should be allowed to be sensed. Therefore,
Article2l of the Congtitutionis flagrantly viol ated by a decree of restitution of conjugal
rights.®

The Supreme Court of America clearly established the proposition that the
reproductive choice was Fundamental to an individual’sright to privacy*. They uphold
the individual’ s reproductive autonomy against the state intrusion and forbid the state
from usurping that right without overwhelming social justification. Examining the
validity of section 9 of the Hindu Marriage Act in the light of above discussion, the
Court held that a Court decree enforcing restitution of conjugal right constitutes the
starkest form of government invasion of personal identity and individual’s zone of
intimate decisions. The victims is stripped of its control over the various part of its
body subjected to the humiliating sexual molestation accompanied by a forcible loss
of the precious right to decide when if all her body should be allowed to be used to
give birth to another human being. Clearly, the victim loses its autonomy of control
over intimacies of personal identity.®

Accordingly the Court declared Section 9 of the Hindu Marriage Act, as
unconstitutional. Because according to the Court remedy of Restitution of Conjugal
Rights provided for by that section is a savage and barbarous remedy and it violates
the woman’s right to privacy and human dignity guaranteed by Article 21 of the
Constitution.*

42. AIR 1983 A.P. 356.

43. 1d. at 368-369.

44. 1d. at 370.

45, 1d.

46. This decision was, however, not followed in subsequent cases, See, Harvinder Kaur v Harmander
Singh, AIR 1984 Del 66, Saroj Rani v Sudarshan Kumar, AIR 1984 SC 1562.
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RIGHT TO FREEDOM

A woman who is a mgjor, has a right to go anywhere and live with anyone she likes.
In Payal Sharma v. Suprintendent, Nari Niketan Kalindri Vihar, Agra,* the Court
held that a man and woman even without getting married can live together if they
wish. This may be regarded immoral by the society but it is not illegal. The Court
mentions that there is a difference between law and morality. In this way, the Court
took a very modern view and extended the scope of Article 21 to uphold the privacy
right of a magjor woman which included taking of decision on her own with whom to
live and go anywhere.

IMMORAL TRAFFIC (PREVENTION) ACT, 1956

The Immoral TrafficinWomen and GirlsAct 1956 was originally enactedin pursuance
of an International Convention signed at New York on 9" May 1950. The Act came
into force on 1% May 1958. The Act was passed because the Congtitution of India
under Article 23 of the Constitution prohibits the traffic in human beings and any
contravention as well as Article 35 provides that such a law has to be passed by
Parliament, as soon as may be, after the commencement of the Constitution. Moreover,
though the legidation on the subject of suppression of immoral traffic did exist in a
few States but the laws were neither uniform nor do they go far enough. In other
States there were no laws on the subject at all. Hence, the Act was passed.

The object of the Act is not to abolish prostitution and make it a criminal offence
or to punish a woman because she prostitutes herself, but the purpose of the enactment
was to inhibit or abolish commercialized vice namely the sexual exploitation of persons
for the purpose of progtitution as an organized means of living, as well as to rescue
victims of flesh-trade and those in the moral danger by providing for a rescue and
rehabilitative machinery. This was observed in the case of Re Ratnamala® that the
purpose of enactment wasto inhibit or abolish commercialized vice, namely, the traffic
in women and girls for purpose of progtitution, as an organized means of living. The
idea was not to render prostitution per se a criminal offence, or to punish a woman
merely because she prostitutes herself.

The Act under Sections 3 to 9 imposes reasonable restrictions upon the trade,
profession or calling of a prostitute. It makes certain acts of the prostitutes and those
connected with prostitution as a criminal offence and, therefore, punishable under the
law. Following are the situations wherein the acts of the prostitutes and the persons
connected with prostitution becomes criminal and punishable under the law.

47. AIR 2001 All 254

48. The said Act was radically changed by and now called Immoral Traffic (Prevention) Act, 1956
hereinafter referred to as the Act.

49. AIR 1962 Mad 31 at 33: See also, Bai Shanta v State of Gujarat AIR 1967 GUJ 211.
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CONCLUSION

The glorious position of women thus gradually deteriorated due to entry of many
social evil customs which continued in society with sanction of Smritis, Puranas,
Sutras etc. The Brahmanical authors of later Vedic literature projected what was
regarded as ideal for their own class and did not portrayed the actual state of things.
The change in societal attitude and effect of frequent invasions of foreign powers
again added to existing problems. The Puranic literature preached the ascetic ideal and
painted women in black colours to fulfill their purpose and to discourage men from
marriage.

Due to the influence of religious injunction of later Vedic texts Child Marriage
system continued. Girls remained uneducated and under Purdah system they were
confined within the four corners of the husband’s house. Remarriage of widow was
discontinued. The evil customs of Sati, Devadasi, Dowry and female infanticide, etc.
Continued in large scale. These evil customs in aggravated crime frame eventually
affected the position of women and they were criminally exploited in all works of their
lives.

Qo
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Child Sexual Abuse: Prevention and Protection of

Children from Sexual Offences in India
Dolly Biswas!

“ One day, the fields will stay green
And the earth black, sweet and wet.
Our children will grow tall on that
Earth And they will be free As the
mountain trees and birds.”
—ZAMORA

INTRODUCTION

India houses the largest child population in the world with almost 42% of the total
population under 18 years of age needlessto say the health and security of the country’s
children is integral to any vision for its progress and development. one of the issues
adversely affecting this vision for the country’s future generation is the evil of child
sexual abuse satisfies released by the national crime records Bureau reveal that there
has been a steady increase in sexual crime against children. A 2007 survey by the
Ministry of Ministry of women and child development showed that 53% of childrenin
India had been sexually abused.? Over 20% of interviewed said they were subjected to
severe forms of abuse of those who said they were sexually abused 57% were boys.
The study shows that almost 54% children reported having faced one or more forms
of sexual abuse. AndhraPradesh, Bihar, Assam and Del hi reported the highest percentage
of such abuse among both boys and girls. It was also found that, most children did
not report the matter to anybody.®

Children and innocent and helpless guys and therefore need proper care and
nourishment during the growing years so that they become useful members of the
society. They are the architects of the future of a nation and therefore they should be
protected from all kinds of abuse and given opportunities for their all-round
development. Despite hectic planning, welfare measures legidative safeguards and

1. Research Scholar, Cooch Behar Panchanan Barma University, Vivekananda Street, Cooch Behar —
736101, West Bengal, India .

2. Dr. Preeti Misra, "Salient Features of the Protection of Children Against Sexual Offences Act,
2012" 6 Law Exam Times 33 (2014).

3. Loopholes in POCSO, available at: http://www.legalservicesindia.com/article/article/loophol es-in-
pocso-2440-1.html, Visited on January 26, 2018.
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administrative actions, alarge number of Indian children continue to remain in distress
and turmoil .*

DEFINITION OF CHILD ABUSE

According to the Black’s Law Dictionary, child abuseis defined as any form of cruelty
to achild’s physical, moral or mental wellbeing. It is also used to describe some forms
of sexual attack which may or may not amount to rape. To make it wider, the Black’s
Law Dictionary defines abuse and neglected children have those children, who are
suffering so serious physical or emotional injury inflicted on them, including
mal nutrition.

According to World Health Organization, child abuse may have varied facet such
as physical abuse sexual abuse and neglect.

FORMSOFCHILDABUSE

There are various forms of child abuse which are discussed in the following:

(i) Physical Abuse: Physical abuse can be understood as inflicting of physical injury
upon achild. Thismay include beating, hitting, punching, shaking, kicking burning
or otherwise harming a child. Some of the parents or caretakers may not have
intended to hurt the child. It may however be the result of over discipline or
physical punishment that is inappropriate for the child's age.®

(ii) Sexual Abuse Sexual abuse is inappropriate sexual behavior with a child. It
includes folding of the child’s genital, making the child fondle the adult’s genitals,
intercourse, incest, rape, sodomy, exhibitionism and sexual exploitation. To be
considered ‘ child abuse’ these acts have to be committed by the person responsible
for the care of a child (for example a baby-sitter, a parent, or a daycare provider),
or related to the child. If a stranger commits these acts, it would be considered
sexual assault and handled solely by the police and criminal courts.®

(iii) Emotional Abuse: Emotional abuse is also known as verbal abuse, mental abuse,
or psychological maltreatment. It includes acts or the failure to act by parents or
caretakersthat have caused or could cause, serious behavioral, cognitive, emotional
or mental trauma. This can includes parents or care takers using extreme and or
bizarre forms of punishment, such as confinement in closet or dark room or
being tied to a chair for long periods of time or threatening or terrorizing, a child
less severe acts, but no less damaging, are bdlittling or rejecting treatment, using
derogatory terms to describe the child, habitual tendency to blame the child or
make him/ her a scapegoat.’

4. Dr. S. K. Chatterjee, Offences Against Children & Juvenile Offences 287 (Central Law Publications,
Allahabad, 2016).

5. Dr. Nuzhat Parveen Khan, Child Rights and the Law 30-33 (Universal Law Publishing Co. Pvt. Ltd.,
New Delhi, 2012).

6. Ibid.

7. Ibid.
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(iv) Neglect: Itisthefailureto providefor child' sbasic needs. Neglect can be physical,

(v)

educational, emotional, physical neglect can include not providing adequate food
or clothing, appropriate medical care, supervision, or proper weather protection
(heat or cold). It may include abandonment. Educational neglect includes failure
to provide appropriate schooling or special educational needs, allowing excessive
truancies. Psychological neglect includes the lack of any emotional support and
love, never attending to the child, substance abuse including allowing the child to
participate in drug and alcohol use.®

Sexual Abuse by Parents: One of the most abominable and unfortunate act
committed on children by their parents is their sexual abuse. Sexual offences by
parents and closed relatives (incest) against their children are the most shocking
crimes against humanity, conscience and morality the moral, ethical and social
consideration involved in the abuse of children by their parents renders a horrific
picture. It is so outrageous for normal sensibilities, so as to trigger public,
institutional and judicial reactions of repugnance bordering on violence.®

(vi) Abuse by subjecting them to Overwork: It is very often that due to poverty

and other social factors a large number of parents push their children into the job
market. According to a recent survey that draws up a strategy for rescuing and
rehabilitating the working children by National Commission for protection of
children, it revealed that almost 80% of the children were living with their parents
in Dehi. Their parents are completely dependent on their earnings some of these
children even shared experienced of parental corrections. The survey covered 69
areas of tourist importance, places of worship, or around Railway stations. The
highest concentration approx. 50% was found in India Gate followed by Shardra,
Jama Masjid, Chandni Chowk, Red Fort etc. out of total 2,246 children surveyed
nearly 50% where the age group of 9 to 14 years. Around 1,685 children were in
the age group of 6 to 14 years, 339 in the age bracket of 14 to 18 years and most
vulnerable 0 to 6 age group accounted for 215 children. At least 70% of children
survey to were boys.*?

(vii) Sexual Abuse inside the I nstitutions: There has been a significant increase in

the number of cases of child sexual abuse in Juvenile Institution. Regularly such
cases come to light but thereis no procedure laid down to deal with cases of child
sexual abuse within the institution. Very often superintendent and members of the
M anaging staff themsel ves areinvolved in rape and sexual abuse of inmates (children
in the institutions) which goes on unreported most of the time. The victims do not
complain for fear of further exploitation and physical abuse. Meek submission of
inmates to the illegal activities of theillegal activities of the authoritiesis equated

8.

9.
10.

Dr. Nuzhat Parveen Khan, Child Rights and the Law 30-33 (Universal Law Publishing Co. Pvt.
Ltd., New Delhi, 2012)

Ibid. at 70-71.

Ibid.



172 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

with their consent. Section 376- C of the Indian Penal Code has been added to
deal with such type of custodial rape and seduction.

PREVENTION AND PROTECTION OF CHILD SEXUAL ABUSE UNDER
THE PRESENT INDIAN LEGAL REGIME

There are various provisions to protect and prevent the child sexual abuse under the
following legal regimein India

1. Provisionsunder the Constitution of India: Some provisions under Constitution
of India are provided for the protection of the children for exploitation and abuse
and abuse of course for the Welfare of the children. Article 39 of the Constitution
of India provides certain safeguard to the children from exploitation and form the
deprivation of the basic human dignity. According to Article 39(€) of the constitution,
the state shall in the particular, direct it's policy towards securing that the tender
age of the children are not abused and that citizens are not forced by economic
necessity to enter avocation unsuited to their age or strength. So, by invoking this
provision of Article 39(e) of the Constitution, children can be protected from the
abuseof dignity of lifewhich may include sexual abuse. And as preventive measures,
under Article 39(f) of the Congtitution, the state shall direct its policy towards
securing that the children are given opportunities and facilities to develop in a
healthy manner and in conditions of freedom and dignity and that childhood and
youth are protected against exploitation and against moral and material
abandonment. So by invoking this provision of Constitution of India, the protection
of children and development of their personality may be secured and the children
may be protected from exploitation and abuse, committed against them.

In addition to it, provision of Article 45 of the Constitution may be considered
as preventive measures against exploitation of children. Article 45 provides that
the states endeavour to provide, within a period of 10 years from the
commencement of this constitution, for free and compulsory education for all
children until they complete the age of 14 years. This provision of Constitution of
India is actually providing the protection of human dignity of children.?

2. The Juvenile Justice Act, 1986: The Juvenile Justice Act, 1986 was enacted to
provide for the care, protection, treatment, development, and rehabilitation of
neglected and delinquent children. The Act did not directly deal with child sexual
abuse but the definition of a neglected Juvenile included a Juvenile who lived ina
brothel or with a prostitute or frequently went to any place used for the purpose
of prostitution or was found to associate with any prostitute or who was being
was likely to beabused or exploited for immoral or illegal purposes. Such neglected

11. Ibid at 111
12. Prof. (Dr.) Nirma Kanti Chakraborty, Law and Child 283-284 (R. Cambray & Co. Pvt. Ltd.,
Kolkata, 2011).
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children were produced before a Juvenile welfare board who would, after an
inquiry, send the child to a Juvenile home for care, protection, and rehabilitation.*®

Under the Juvenile Justice Act, 1986, a prostitute’s child was automatically a
neglected child. The magistrate had the power to segregate the prostitute from
her child and place the child in a corrective institution. Besides, under the Act,
while males above 18 years were considered adults, the age was reduced to 16
years for females. The Juvenile welfare boards generally were not equipped to
deal with the cases of child sexual abuse. The observation whom could not provide
special care and treatment for such victimized children.™

The Juvenile Justice (Care and Protection of Children) Act, 2000: Since the
Juvenile Justice Act, 1986 has been replaced by the Juvenile Justice (Care and
Protection of Children) Act, 2000, such children are now being produced before
the child welfare committees which have replaced the Juvenile welfare boards. In
practice, at present it appearsthat there has been achange only in the nomenclature.
The actual functioning of the earlier Boards and the present committees remain
almost the same.

The Child Marriage Restraint Act, 1929: Child marriages are dealt by the Child
Marriage Restraint Act, 1929 and by the various personal laws. The Indian Majority
Act, 1875 lays down the age of majority as 18 years (Section 3).But in case of
marriage, dower, divorce and adoption, personal laws of parties regulate the age
of majority. In 1929, the pressure exerted by social reformers had forced the
British government to pass laws relating to child marriages. Taking into
consideration the popular tradition and practices, the British government enacted
the Child Marriage Restraint Act, 1929, popularly known as Sharda Act. The
Child Marriage Restraint Act, 1929 was an act to restrain the solemnization of
child marriages. It was applicabletoal Indians, i.e., HindusMuslims and Christians.
It prescribed the minimum age for marriage for both boys and girls. In 1929, the
minimum age of the marriage for girls was 15 and for boys it was 18. This
position was maintained by the Hindu Marriage Act, 1955 which prescribed the
same minimum age of marriage. This Act prohibited the solemnization of child
marriagesbut it did not declared this marriageseither void or illegal . The punishment
under the Act was very mild. This was a weak legislation and could not achieve
the desired results. Child marriage were deeply entrenched in the society as a
custom and the Sharda Act failed to make any dent in this practice.

The Child Marriage Restraint (Amendment) Act, 1978 was passed to provide
more teeth to the Act and to raise the minimum age of marriage. This Amended
Act, 1978 raised the minimum age of marriage by 3 years. It is now 18 year for
girls and 21 for boys. Child marriage means a marriage to which either of the

13.

14.
15.

Asha Bajpai, Child Rights in India Law, Policy and Practice 217-220 (Oxford University Press,
New Delhi, 2006).

Ibid.

Ibid.
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contracting parties, i.e., parties whose marriage is or is about to be solemnized
[CMRA 1929, 2 section (b)] isachild.®®

5. Thelndian Penal Code, 1860 : At present thereis, neither a comprehensive law
nor a policy to deal with child sexual abuse. The Indian Penal Code deals with the
sexual abuse of children in the form of rape. Section 375 defines rape. Section
376 of the Indian Penal Code provides for the punishment of rape which shall not
be less than 7 years but which may be for a time that may extend to 10 years,
unless the woman raped is his own wife and is not under 12 years of age in which
case, he shall be punished with imprisonment for a term which may extend to 2
years or with fine or both.”

The other provisions of IPC that are invoked are related to unnatural practices
like Section 377. Thisisgenerally invoked when boy children are sexually abused.
Section 366-A and 366- B, reate to export and import of girl for prostitution.
Under section 366-A and 366- B, the girls should be below 18 years and she
should be intentionally induced by the accused to go from any place or to any act
that is likely to force her into prostitution.

A man is said to commit ‘rape’ who, except in the case hereinafter excepted,
has sexual intercourse week a woman under circumstances falling under any of
the six following description:

First- Against her will

Secondly- With her consent, when her consent has been obtained by putting

her or any person in whom she is interested in fear of death or of hurt.

Thirdly, With her consent, when her consent has been obtained by putting her

or any person in whom she is interested, in fear of death or of hurt.

Fourthly- With her consent, when the man knows that he is not her husband,

and that her consent is given because she believes that he is another man to

whom she is or believes herself to be law fully married.

Fifthly- With her consent, when, at the time of giving such consent, by

reason of unsoundness of mind or intoxication or the administration by him

personally or through ancther of any stupefying or unwholesome substance,
she is unable to understand the nature and consequences of that to which she
gives consent.

Sixthly- with or without her consent, when she is under 16 years of age.

Seventhly, When she is unable to communicate consent.

6. ThePrevention of Immoral TrafficAct, 1986 (PI TA): Under Section 8, children,
both girlsand boys, are given protection from sexual abuse. There arealso provision
against brothel keeper’'s words and keeping minor girls. Discretionary powers
have been given to magistrates for interim placement of children who are housed
in ingtitutions.*®

16. lbid.
17. TheIndian Penal Code, 1980, s. 376.
18. Supra Note 12.
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7. The Protection of Children from Sexual Offences Act, 2012: The Protection
of Children from Sexual Offences Act (POCSO) was passed by both houses of
Parliament on May 22, 2012 and came into effect on November 14, 2012, i.e., on
children’s Day.

(@)

(b)

Salient Featur esof POCSO: Thesalient features of the Protection of Children
from Sexual Offences Act (POCSO) are as follows'™:

(i) Itisgender neutral;

(ii) It makes the reporting of abuse mandatory;

(iii) It makes the recording of sexual abuse mandatory;

(iv) It lists all known types of sexual offences toward minors;

(v) It provides for the protection of minors during the judicial process.

Provisions under the POCSO, 2012: The following provisions under the
Protection of Children from Sexual Offences Act (POCSO) are discussed®
as followed:

(i) Police officers must bring every case to the attention of the children
welfare committee within 24 hours of receiving a report.

(ii) They must also bein plain cloth while recording the minor’s statement so
as to not appear intimidating.

(iii) The statement must be recorded in the place chosen by the minor in the
presence of person that he / she trusts.

(iv) The medico-legal examinationfor the collection of forensic evidence must
be contacted only by a female doctor, in the presence of a person that the
minor trusts.

(v) Special Courts have been set up to conduct speedy in-cameratrial. This
Court ensure that-

a) The minority is not exposed in any way to the accused during the
recording of evidence.

b) Theminor identity is not disclosed at any time during theinvestigation
ortrial.

¢) The minor is not made to repeat his/her testimony in court that he
she can give the testimony using the video link.

d) The case is disposed within one year from the date of offence being
reported.

e) The defenseroutes all questions through the judge and is not allowed
to ask them in an aggressive manner.

f) An interpreter, trandator, special educator or any other expert is
present in court for minor’s assistance.

(vi) Compensationfor medical treatment and Rehabilitation isgiventoaminor
who has been sexually abused.

19. Supra Note1l, at p. 34.

20.

Ibid.
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(c) Provisions of Punishments under POCSO: The following provisions of
punishments under POCSO%:

Vi.

Vii.

viii.

iX.

Penetrative Sexual Assault: Penetration that is peno vaginal Peno Oral

Peno Urethral Peno Anal fingering or object penetration.

Punishment: Not less than 7 years this may extend to life imprisonment

and a fine Section 4.

Aggravated Penetrative Sexual Assault: Committed by a person of

Trust authority such as a Police Officer.

Punishment: Not less than 10 years this may extend to rigorous life

imprisonment and a fine under Section 6.

Non-penetr ative Sexual Assault: Committed by whoever with a sexual

intend-

a) Touches the vagina penis anus or breast of the child;

b) Make the child touch the vagina penis anus or breast of such person
or any other person;

c) Doesany other act with sexual intent which involves physical contact
without penetration.

Punishment: Not less than 3 years may extend to 5 years and a fine under

Section 10

Aggravated Non-penetr ative Sexual Assault Committed by a Per son

of Transfer Authority such as a Police Officer

Punishment: Not less than 5 years this may extend to 7 years and a fine

under Section 10.

Sexual Har assment: Unwelcome sexual remarks, emails, telephone, calls,

taunting, jeering, demand or request for sexual favors.

Punishment: 3 years and a fine under Section 12.

Use of Minor for Pornography Purpose: Involving a child in a

preparation production and or distribution of pornography via print,

electronic, computer or any other technology.

Punishment: 5 years and a fine and in the event of second conviction, 7

years and a fine under Section 14(1).

Attempt of Offence

Punishment: 1 year and or fine under Section 18

Abetment of Offence: Instigating a person to commit and offence

conspiring to commit an offence intentionally aiding an offence

Punishment: same as that of the offence under Section 17

Failure to Report an Offence

Punishment: 6 months and or a fine under Section 21.

The Act further makes provision for avoiding the re-victimization of the child at the
hand of the judicial system. It provides the special courts that contact that trail in
camera and without revealing the Identity of the child, in a manner that is as child

21. Ibid.
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friendly as possible. Hence the child may have a parent or other trusted person present
at the time of testifying and can call for assistance froman interpreter, special educator,
or other professional while giving evidence further the childis not to be call repeatedly
to testify in court and may testify through video link rather than in the intimidating
environ of the courtroom. Above all, the act stipulates that a case of child sexual abuse
must be disposed of within one year from the date of offence is reported.2

Another important provision in the Act is that to provide for the special court to
determine the amount of compensation to be paid to the child whom has been sexually
abused, so that the money can then be used for the child's medical treatment and
rehabilitation.

The Act is a welcome piece of legidation, that it recognizes almost every known
from of sexual abuse against children as punishable offence leaving little room for
ambiguity initsinterpretation. Further by providing for achild-friendly judicial process,
the Act encourages children who have been victims of sexual abuse to bring their
offender.

CONCLUSION AND SUGGESTIONS

From the above discussion it may be said that existing legal resume in India has not
yet been fully developed to combat emerging is problem. Even some constitutional
provision are there to safeguards the basic human rights and dignity of life of the
children specially girl child from various types of exploitations and abuses including
sexual abuse. In spite of these, both legislative and constitutional provisions for the
protection aswell as prevention from the sexual abuse of children, there are no stoppage
of such type of incidents of exploitation and abuse. On the other hand number of such
cases are alarmingly increasing day by day. It is also imperative that the law operates
in a manner that the best intent and well-being of the child are regarded as being of
Paramount importance at every stage to ensure the physical emotional and intellectual
and social development of the child. But if the child is engaged may be for any cause,
inany unlawful sexual activity, or exploitation to do any unlawful sexual practices, or
is used in pornographic performances etc., then the future of the nation will become
dark. From the following discussion it may be inferred that if the provision of the all
act will be strictly followed then our child children could be protected from such
sexual offence and could develop a healthy and exploitation free atmosphere.

It is submitted with due respect that adequate measures may be made in India to
protect and prevent the child sexual abuse, taking into consideration the following
suggestions:

i. The present National Policy on Children, 1974 needs revision and there is a
clear and established need for a separate National Children Protection Policy.

22. lbid.
23. Ibid.
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Vi,

Vii.

viii.

There is also an urgent need of National Legislation to deal with child abuse
separately and it should address all forms of sexual abuseincluding commercial
sexual exploitation, child pornography and grooming for sexual purpose. It
should also deal with physical abuse including corporal punishments and
bullying, economic exploitation of children trafficking of children and also
the sale and transfer of children. At the same time every possibl e steps should
be taken for its proper implementation.

There should be a separate scheme for child protection which should identify
vulnerable families and children, prevent vulnerabilities and provide services
to those in need. The scheme should strengthen statutory support services
provided under the Juvenile Justice (Care and Protection of Children) Act,
2000 for children in need of care and protection and children in conflict with
law.

Parents are primarily responsible and accountable for the safety and security
of the children in their care. At the same time, life skill education of children
to enhance their knowledge and capacity to deal with abuse is essential and
this should become an integral part of school curriculum.

The median should be used to spread awareness on child rights.

Institution under the Juvenile Justice (Care and Protection of Children) Act,
2000 or corrective Institutions and children in conflict with law is in these
instituti ons should be provided with all the opportunitiesto reformand develop
in to responsible citizens. But the present state of the existing institutions
leaves a lot to be desired.

The care giver of the institutions established under Juvenile Justice (Care and
Protection of Children) Act, 2000 or often abuser also. This behavior of the
care giver destroys the faith and trust of the child and completely alienates
her/ him from society itself, which should be prevented by strict monitoring
and supervision, etc.

The trial of sexual abuse case is conducted in such an insensitive manner that
a sexually abused child, rather than being treated for her own trauma, has to
fight the adversarial system and end up in being for the traumatized. This
should be taken care of and changed.

Qaa
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Electoral System in Indian Democracy:
A Brief Overview
Mr. Saikat Chakraborty?

INTRODUCTION

The preamble to the Constitution declares India to be a Democratic Republic.
Democracy is the basic feature of the Indian Constitution. Demaocracy is sustained by
freeand fair electionsto the various legislative bodies in the country. It isthe cherished
privilege of a citizen to participate in the electoral processes which place persons in
the seats of power. India has been characterized as the biggest democracy in the
world. At ageneral election, an e ectorate of millions goesto the pollsto elect members
for the Lok Sabha, State Legislative Assemblies, and the legislatures of the Union
Territories.

In politics elections are ways whereby peoples preferences are aggregated to
choose a leader. Choice by dections is now almost inseparable from representative
democracy. The activity, election has almost become a part of the nation, not a day
passes without an election either for the Parliament, a State Legislature, a Municipal
Body, a Panchayat, an Employer/ Employee, Student, Trade Union or a Co-operative
Society etc.

The eection process provides guidelines to public voting, frequency of eection
counting of votes, declaration of results and so on. In the twentieth century, most
States granted the vote to all, adults who crossed 18 years of age. However, in India
people worry about the survival of our social and economic systems. The political
systemis mixed with loopholes the base level and not only improper but also entangled
with the criminalized. Therefore, in the recent days intellectuals started discussing the
problems of electoral reforms as never before.

In election common peopl e are making hue and cry by changing their representatives
in a manner that has ensured change the government in the states and also at the
centre. This phenomenon was supported society groups, and the media and an active
judiciary has ushered the demands for accountability of the elected.

1. L.L.M,, Ph.D. Research Scholar, Department of Law, Cooch Behar Panchanan Barma University,
(WB), India
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MEANING AND SIGNIFICANCE OFELECTION

An dection is a formal decision-making process by which a population chooses an
individual to hold public office. Elections have been the usual mechanism by which
modern representative democracy has operated since the 17th century. Elections may
fill officesin the legidature, sometimes in the executive and judiciary, and for regional
and local government. This process is also used in many other private and business
organizations, from clubs to voluntary associations and corporations?.

The universal use of elections as a tool for selecting representatives in modern
representative democracies isin contrast with the practice in the democratic archetype.®

The act of choosing or selecting one or more from a greater number of persons,
things, courses, or rights and to discharge duties. The choice is open to a debtor who
is bound in an alternative obligation to select either one of the alternatives.*

After independence, India adopted universal adult suffrage and each adult Indian
got the right tovote. Following are some important points which elaborate on the
significance of periodic eection in a representative democracy;®

a. Elections provide ways and platform for the citizens to choose their
representatives, choose the party which they want to see at the position of
power, ideally based on the policies which they want the state to adapt and
follow in governance.

b. Elections also provide a way to punish the government or ruling party. If the
people are not satisfied with the performance of the government then they
can easily show them the way out in the next election.

c. As the election will be conducted regularly and periodically, in the Indian
context once in every 5 years, to ensure their victory, the parties would have
to be responsive toward people otherwise they would not be able to win the
elections. Regular elections increase responsiveness and accountability of the
government.

d. Election provides aplatform for political participation to the people. Anybody
can fight the election and those who are not fighting at least got involved in
the numerous discussions, debates about the policies and programs of the
government and parties.

e. Regular elections also bring with them a quality political education. During
campaigning the parties present their thoughts, ideas and policiesto the masses
and in the process make them more educated palitically.

2. Henry M. Robert, et al., Robert’s Rules of Order Newly Revised 438-446 (PA: Da Capo Press,
Philadelphia, 1th edn., 2011).

3. James Wycliffe Headlam, Election by Lot at Athens 1891 12 (Facsimile Publisher, 1stedn., 2015).

4. "Election- Definition & Legal Meaning", The Law Dictionary, available at: http://
thelawdictionary.org/election/ visited on 18/8/2017 at 9.30 am.

5. "Significance of elections in Indian democracy" available at: https://politiecos.wordpress.com/
2013/03/28/significance-of-elections-in-indiandemocracy/ visited on 17/8/2017 at 11.30am.
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The following is a summary of the process of voting that we should know,

i) People first need to be registered on the Electoral Roll which is a list of
eligible voters. They can apply online as well as at the VRECs (Voter
Registration & Epic Centers), at designated locations or through a Booth

Level Officer.
ii) They will be issued a Voter ID which they need to present at the polling
booth.

iii) Theresponsibility liesonthecitizen to be aware of whoisstanding for elections.

iv) It isalso the responsibility of the citizen to find out where the palling booth is
in their respective constituency.

v) People can vote on the Electronic Voting Machines.

vi) If they speak only English, they should familiarize themsel veswith the symbols
of the candidates, because the names of the candidates will be listed in
alphabetical order in the respective state's language.

vii) All of them haveto doisto presstheblue button next totheir desired candidate’'s
name and symbol. They can also vote NOTA (None of The Above).

ix) They will receive a mark of ink on their finger that signifies that they voted.

x) Whileit helpsidentify if we have already voted, it is also a proud symbol we
can bear®.

ELECTION SYSTEM IN BRITISH INDIA

The Principle of representation, and an indirect way of eection, wasfirst incorporated
in the Indian Councils Act of 1892. The most striking feature of the Councils Act of
1892 was that it cautiously introduced elective element in the Councils. Although the
framers of the Act deliberately avoided the use of the word ‘ election’ in the Act but the
provisions of the Act contained a scheme which required that all the members of the
Legislative Councils were not to be nominated by the Government. Thus the system
of indirect election was introduced by the Act of 1892 for the inclusion of non-official
members in the Legislative Councils of India.’

The Indian Councils Act 1909 (known as Morley-Minto Reforms) constitutes a
landmark in the constitutional history of India. The Government of India Act, 1935,
for the first time introduced federation in India comprising the Provinces and the
Indian States. While under all the previous Government of India Act, the Government
of Indiawas unitary, theAct of 1935 prescribed afederal structure for India, distributing
legidative and other powers between the Centre and the Provinces. The composition
of the Legidatures also underwent a significant change and the principle of bicameralism

6. "Why Should We Vote in India", available at: https://www.bankbazaar.com/voter-id/why-should-
we-vote-in-india.html visited on 17/8/2017 at 9.00 am.

7.  Shehla Gul and Madeha Neelam, “M.A. Jinnah in the Imperial Legislative Council of India, 1910-
13 and 1916-19” 66(3/4) Journal of the Pakistan Historical Society 175-187 (Jul-Dec, 2018).

8. Ibid.



182 Indian Journal of Law and Governance (CBPBU) (Vol-1, Issue-1, Dec. 2020)

was introduced at the Centre and some of the Provinces.®

INDIANVOTING HISTORY

The period from 1951-1981, was a time of Old Paper Ballot System. A ticket is a
gadget used to cast votes in a decision, and may be a bit of paper used to record
choices made by voters. Every voter utilizes onetally, and tallies are not imparted. The
voter throws hig/her tally in a crate at a surveying station.®

Electronic Voting Machines (EVM) demonstrated a significant headway over the
Ballot Paper System. Evm's were initially presented in Indiain 1981 in the Assembly
Constituency decisions of Kerala. They were part of the way executed in Indian
General and State Elections from 1999 and succeeded over theticket paper framework
totally from 2004 decisions. The Evm’s diminish the timein both making a choice and
proclaiming the results contrasted with the vote framework.*

Notwithstanding, after 2009 general decisions, Evm’'s were affirmed of altering
and having security issues. After decisions of Delhi High Court, Supreme Court and
requests from different political gatherings, The Election Commission chose to present
Evm’s with Voter-confirmed paper review trail (VVPAT) framework in 2013. VVPAT
or checked paper record (VPR) is a strategy for giving criticism to voters utilizing a
vote less voting framework that permits the voters to check their vote was thrown
effectively and recognizes any conceivable race extortion or breakdown, and gives an
intends to review the put away electronic results.™

Reconstruction in voting has prompted the thought of changing Electronic or E-
voting to i-voting. Since, everybody around is Internet-astute, why ought to then
voting stay conventionalized. Favorable circumstances of i-Voting incorporate;
correctness, unprejudiced notion, untouched openness, accel erating the decision process
and top everything, transparency, which in any framework is sure to bring positive
results.”?

In January 2013, the Ministry of Law and Justice, Government of India requested
the Twentieth Law Commission to consider the issue of “Electora Reforms’ in its
entirety and suggest comprehensive measures for changes in the law.®

ELECTORAL LAWSININDIA

Thereare many lawswhich areprevalent in Indiarelating to €l ection. The Constitution
of Indiaisthe main basis of our electoral law which iscategorically divided as follows,
The Constitution of India deals with Part XV of the Constitution of India deals with

9. Jitendra K. Paswan, "The History of Voting in India", available at: https://www.linkedin.com/pulse
/20140814073904-95862915-the-history-of-votingin-india 13/7/2017 at 9.00am.

10. Ibid.

11. Ibid.

12. Ibid.

13. Law Commission of India, "Report No.255, Electoral Reforms" available at: http://lawcommission
ofindia.nic.in/reports/Report255.pdf , 18/7/2017 at 1.00pm
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elections. It contains six articles (Articles 324 to 329). Under articles 243K and 243ZA
of the Constitution of India the eections of the local bodies i.e. Panchayats and
Municipalities are held and they are under the responsibility of State Election
Commissions.*

Besides this there are a number of legislations dealing with the election processin
Indiaas:
1. The Representation of the People Act, 1950;
The Representation of the People Act, 1951;
The Indian Penal Code, 1860;
The Ddimitation Act, 2002;

The Election Commission (Conditions of service of Election Commissioners
and Transaction of Business) Act 1991,

The Parliament (Prevention of Disqualification) Act, 1959;
7. The Presidential and Vice- Presidential Elections Act, 1952;

akrowbd

o

THEROLEOFTHE REPRESENTATION OFPEOPLEACT, 1951

The Representation of People Act, 1951 isan act of Parliament of India to provide for
the conduct of elections of the Houses of Parliament and to the House or Houses of
the Legislature of each State, the qualifications and disqualifications for membership
of those Houses, the corrupt practices and other offences at or in connection with
such elections and the decision of doubts and disputes arising out of or in connection
with such elections. The Act was enacted by the provisional Parliament under Article
327 of Indian Congtitution, before the first general election.

Articles 379 and 394 of Part XXI which contained provisions for provisional
parliament and other articles which contained provisions like citizenship, came into
force on 26 November 1949, the date in which the constitution was drafted. The
provisional parliament enacted the Act vide Act No.43 of 1951 for the first general
election conducted on 25 October 1951.

The Representation of the People Bill having been passed by both the Houses of
Parliament received the assent of the President on 17" July, 1951. It came on the
Statute Book as “ The Representation of the People Act, 1951”.

Under each of these two Acts, statutory rules were made by the Central
Government. These were respectively called the Representation of the People
(Preparation of Electoral Rolls) Rules, 1950 and the Representation of the People
{Conduct of Elections and Election Petitions) Rules, 195l. It was within the above
frame-work of law that the first general elections were held in the country.®

14. Jyotirmoyee Baruah, "A critical analysis of Electoral Reforms in India", available at: https://www.
academia.edu/35966300/A_critical_analysis_of Electoral_Reforms_in_India25/8/2017 at 11.00am.

15. "Salient features of the Representation of Peoples Act" available at: http://www.clearias.com/
salient-features-of-the-representation-of-peoples-act/, 2/9/2017 at 12.00pm at p. 28.
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The details of the parts in Representation of People Act 1951 are as bel ow™,

1. Partl: Preliminary.

2. Part Il: Qualifications and Disqualifications.

3. Partlll: Notification of General Elections.

4, Part IV: Administrative Machinery for the Conduct of Elections.

5. PartIV A: Registration of Political Parties.

6. Part V: Conduct of Elections.

7. PartV A: FreeSupply of Certain Material to Candidates of Recognised Palitical
Parties.

8. Part VI: Disputes Regarding Elections.

9. Part VII: Corrupt Practices and Electoral Offences.
10. Part VIII:; Disqualifications.

11. Part IX: Bye-Elections.

12. Part X: Miscellaneous.

13. Part XI: General.

ELECTION COMMISSION OF INDIA

Part XV of the Constitution deals with eections. It contains six articles viz., articles
324 to 329. Article 324 declares that the superintendence, direction and control of the
preparation of electoral rolls for, and the conduct of, all elections to Parliament and to
the Legislature of every State and of elections to the offices of President and Vice-
President held under the Constitution, shall be vested in the Election Commission.*”

Election Commission of India is a permanent Constitutional Body, which was
established in accordance with the Constitution on 25" January 1950. The Commission
conducts elections in accordance with the constitutional provisions, supplemented by
laws made by Parliament.:®

MULTI MEMBER COMMISS ON

On October 2, 1993 the Government issued the ordinance which is now on Act and
converted the one man Election Commission in to a multi member commission by
appointing two persons as Election Commissioners. The Ordinance provides specifically
that the decision of three members Election Commission shall as far as possible, be
unanimous. But in case of difference of opinion between the Chief Election
Commissioner and other Election Commissioners, the matter shall be decided according
to the opinion of the majority.*°

16. Ibid.

17. Law Commission of India, "Reform of Electoral Laws" available at: http://www.lawcommission
ofindia.nic.in/lc170.htm visited on 19/7/2017 at 11.15 am.

18. Dr. Nani Bath, ‘Role of the Election Commission of India in strengthening Democracy in India’,
available at: http://paperroom.ipsa.org/papers/paper_5194.pdf , 3/9/2017 at 5.00pm.

19. Dr. JN. Pandey, Constitutional Law of India 667 ( Central Law Agency, 43rd Edition, 2006).
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Inasignificant judgment in T.N. Seshanv. Union of India®, afivejudge Congtitution
bench of Supreme Court unanimously upheld the validity of the Act equating the
status, power and authority of two Election Commissioners with that of CEC, The
Chief Election Commissioner Mr. T.N. Seshan had challenge the validity of the
Ordinance and the Act on the ground that it was arbitrary, unconstitutional and void.
He also alleged that because of hisinsistence on strict compliance with model Code of
conduct by all palitical parties and strict actions the ruling party at the center was
unhappy with him therefore in order to curtail his power the Act was enacted. He also
said that they are inconsistent with the scheme of Art. 324 and did not give power to
the Parliament to firm rules for transactions of business of Election Commission. It
was held that the CEC does not enjoy a status superior to other ECs, as the CEC can
only be removed from his office in the like manner and on the like ground as a judge
of the Supreme Court and that conditions of service cannot be varied to thedi sadvantage
of the CEC after his appointment, while other ECs can be removed on the
recommendation of the CEC, but that is not an indicia for conferring a higher status
on CEC.

Some of the major functions of Election Commission of India as follows:

(1) Déimitation, revisionand periodic re-demarcation of the constituencies general
aswell as reserved as directed by the President on the recommendation of the
Parliament of India.

(2) Updating and revision of electoral rollsfor all electionsto ensurefair and free
polling and avoid bogus voting.

(3) Recognition of political parties who contest eections at national and regional
levels and giving them identity in terms of symbols, etc., to facilitate the
mandate of the voters.

(4) Control of the actual conduct of polls through procedures like scrutiny of
nomination papers, deposit of fee, campaign ethics, re-poll and counting,
etc., in the interest of free and fair elections.

(5) Conduct of administration of election which includes complaints disposal,
scrutiny of el ection expenses, maintenance of poll peace and hearing of election
petitions, appeals, etc. It puts aheavy quasi judicial burden on the commission,
because the courts are not allowed by the congtitution to directly interfere in
the conduct of elections. However, the later appeals may go to the courts and
the jurisdiction and verdicts or the commission may be challenged.

JUDICIAL ACTIVISM ON ELECTORAL SYSTEM IN INDIA

The Indian judiciary is one of the major organ or pillar of the democratic government.
Judiciary has played a vital and important role every time in the society especially in
the matter of election.®

20. (1995)4 SCC 611.

21. Prof. Dr. Nishtha Jaswal, Dr. Lakhwinder Singh, "Judicial Activism in India" available at: https://
docs.manupatra.in/newsline/articles/Upload/0BDS AAF5-4031-484F-AB92-2B84EFE0ABCA..pdf
visited on 15/9/2017 at 12.30a.m.
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In Lily Thomas v. Union of India & Others??, Lily Thomas is an Indian lawyer
who hasinitiated improvement and change to existing laws by filing petitionsinIndia's
highest Court and regional Courts. She along with Lucknow based NGO Lok Prahari
petitioned in the Supreme Court to strike down section 8(4) of the Representation of
the People Act, 1951 to disqualify a legislator immediately when convicted for two or
more years' prison.

The Supreme Court ruled that any M.P, M.L.A., or M.L.C. who is convicted of
crime and awarded a minimum of two years imprisonment, loses membership of the
House with immediate effect.

In Common Cause, a Registered Society v. Union of India?®, The Supreme Court
reversed the burden of proof on the candidate claiming the benefit of the exception
created by the Explanation to Section 77, holding that even when expenses are claimed
by a party, the (rebuttable) presumption shall be that they have been incurred or
authorized by the candidate. The Court noted the expenditure (including that for which
the candidate is seeking protection under Explanation | to Section 77 of R.P. Act) in
connection with the dection of a candidate - to the knowledge of the candidate or his
election agent - shall be presumed to have been authorized by the candidate or his
election agent. It shall, however, be open to the candidate to rebut the presumption in
accordance with law.

In Shiv Kripal Singh v. V.V. Giri?, Brief fact of the case is the main ground of
attack was undue influence alleged to have been committed by the returned candidate,
his supporters and agents. It was alleged that a number of supporters of Shri V.V.Giri
with his consent or connivance, published and freely distributed a pamphlet in which
very serious allegationswere made against Shri Sanjiva Reddy, arival candidate, which
amounted to corrupt practice. The pamphlet allegedly created in the minds of the
voters the impressions that were Shri Reddy elected to the office of the President,
Rashtrapati Bhavan would become acenter of voice and immorality. The Court however,
held that there was no evidence whatsoever to show that the respondent had any
connection with the pamphlet, or its distribution, or that it was distributed with his
knowledge and connivance. A threat to exercise undue influence must be deliberately
uttered with the intention of carrying it into effect, and the loss to be inflicted must not
be too remote.

In People’s Union for Civil Liberties v. Union of India®, Three writ petitions
under Article 32 of the Congtitution of India were filed challenging the validity of the
Representation of People (Amendment) Ordinance, 2002. During the pendency of
petitions, the Ordinance was repealed and the Representation of the People (3rd
amendment) Act, 2002 was notified. Section 33A of amended Act provides that a
candidateshall furnish certaininformation mentioned therein. Section 33B (ibid) provides

22. (2013)7 SCC 653.

23. (1996) 2 SCC 752.
24. AIR 1970 SC 2093.
25. AIR 2013 SC 2363.
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that candidate to furnish information only under the Act and the Rules made there
under.

The Court held that:

(a) Legislature is entitled to change the law with retrospective effect which forms
the basis of a judicial decision by following the limitations in order not to
violate the fundamental rights.

(b) The amended Act does not wholly cover the directions issued by the Court.

(c) Right to vote would be meaningless unless the citizens are well informed
about the antecedents of a candidate.

(d) The attempt of the Court should be to expand the reach and ambit of the
fundamental rights by process of judicial interpretation and it has been done
by this Court consistently.

In result, Section 33-B of the amended Act held to be illegal, null and void and
petitions disposed of accordingly.

CONCLUSION

Free and Fair elections congtitute the foundation of Democracy which reflects the
will of the people. The nature of any particular system of law is a reflection of the
spirit of people who evolved it. The Constitution of India preserves the rights of every
voter. The congtitutional provisions provide protection as well as freedom of choice
to every voter. The urgency of electoral reforms is further aggravated by the fact that
every delay in bringing €l ectoral reformsisinfringing the fundamental rights of millions
of citizen.® Hence it is important to conduct free and fair election so that the people
may feel sovereign in the true sense. Despite the best intentions of the drafters of the
Constitution and the Members of Parliament at the onset of the Indian Republic, the
fear of a nexus between crime and politics was widely expressed from thefirst general
election itself in 1952. Criminal backgrounds are not limited to contesting candidates,
but are found among winners as well. Of these 5,253 candidates with serious criminal
charges against them, 1,187 went on to winning the elections they contested i.e.
13.5% of the 8,882 winners analysed from 2004 to 2013. Overall, including both
serious and non-serious charges, 2,497 (28.4% of the winners) had 9,993 pending
criminal cases against them. In the current Lok Sabha, 30% or 162 sitting MPs have
criminal cases pending against them, of which about half i.e. 76 have serious criminal
cases. Further, the prevalence of MPs with criminal cases pending has increased over
time. In 2004, 24% of Lok Sabha MPs had criminal cases pending, which increased
to 30% in the 2009 elections. The lack of transparency, secrecy and mounting of
corruption has led to create injustice. People need to understand how their own political
system works or could work. It is possible through educating the people at large. The
government must enable peopl€’s active participation at many level s of debate, dialogue

26. Available at: http://www.legalservicesindia.com/article/article/electoral-reform-an-approach-to-
effective-democracy-1198-1.html , 14/9/2017 at 9.30 am.
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and decision making. This requires tolerant government institutions to take up free
and free discussions of policy and change. Such an open atmosphere assisted by
freedom of speech democratic institutions, free elections and respect for human rights
and ensuring the full participation of women and minoritiesislikely torequireaffirmative
action. In the present day global world the technology has been growing so fast that
an automated and well designed online system broken-down to district level and it can
be created without much hasse. The database would be centrally computerized by
the Election Commission and each voter/ adult citizen would have a unique bar-coded
ID number. This D number would be for life. However, our system is still plagued by
many vices. Our election commissiontriesits best toweed out the virus of mal practices.
It has always devised better systems and is using advanced scientific technologies for
mai ntaining the high reputation of the Indian elections. However, the success of reforms
will largely depend upon the will of the political parties to adhere to and implement
such reforms. An independent media and an enlightened public opinion have no substitute
in pushing through reforms. The Commission has taken several new initiativesin the
recent past. Few notable steps and initiatives have already taken by the government
with the help of media and other agencies in order to prohibit the criminalization of
politics as well as to ensure the free and fair eection in the Democratic country of
India.

Qaa



20

The Socio Legal Aspect of Surrogacy in Indian
Perspective: An Overview
Rajesh Bhowmik?

INTRODUCTION

The importance of fertility in human beings is relied on men and women, their fertility
to produce children to carry on the family line, as life exists because of procreation.
To celebrate this power of procreation, many religions practice fertility rituals. During
these fertility rituals, the power of procreation is honoured by worshipping fertility
Gods such as Lord Shiva and Lord Kartikeya. In Greek Mythology, ‘Eros’ was the
primitive God of lust, love and intercourse and was worshipped as a fertility deity.
Fertility rituals and fertility symbols such as Shiva Lingam, which isthe most powerful
fertility symbol in Hinduism consists of the critical union of Shiv-Parvati, dominates
the Hindu religious practices.®

But the destruction, deviation or extinction of this specia feature of fertility is
considered as a curse for the individual and for the entire family. Ideally, creature has
empowered all living beings with the power of production or reproduction. But because
of known and unknown natural and scientific effects, this special feature can be
found in a vegetative stage and the requirement is to get the solution of the problem
specifically for human beings. Reproductive problems are not new rather common in
all. Some are curable and some cannot be cured and this state of human existence is
considered pathetic since long.*

MEANING OF SURROGACY

The word surrogate, from Latin ‘surrogatus means appointed to act in place of.
Surrogacy is an arrangement between a woman and a couple or individual to carry
and deliver a baby. A surrogate mother is a woman who carries a child for someone
else, usually acouplestruggling with fertility issues. After thechildisborn, thesurrogate

1. LL.M., Department of Law, Cooch Behar Panchanan Barma University

2. Rache Cook, Shelley Day Sclater, and Felicity Kaganas (eds.), Surrogate Motherhood: Inter national
Perspectives 21 (Bloomsbury Publishing, 2003).

3. Vinaya Ghimire, "Hindu Gods and Symbols of Fertility", available at: http://vinayaghimire.
hubpages.com/hub/fertility-symbols-and-fertility-rituals-in-hinduism (last visited on June 10, 2017)

4. Ibid
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mother surrenders it to the people who have hired her. The surrogate mother is also
known as * Gestational Carrier’.®

Surrogacy is a method of reproduction whereby a woman agrees to become
pregnant and deliver a child for a contracted party. She may be the child's genetic
mother (the more traditional form of surrogacy), or she may, as a gestational carrier,
carry the pregnancy.®

The concept of “rent a uterus’ in fact may be readily acceptable in the more
analytical frame of the mind with the argument “at least the baby is made with our
gametes, even though nourished in a rented body”. With sisters, sisters-in-law and
even mothers lending a hand or rather a uterus, it received greater acceptability (even
if future consegquences arouse, it could be solved very easily and the helping hand of
near and close relative may not be taken out after delivering the child).’

DEFINITIONS

According to Bernard Dickens, Professor of Law at the University of Toronto, an
initial difficulty in addressing surrogate motherhood arrangements is that they do not
conform to predictable patterns of behaviour, and no legal language exists to describe
the human and social relationships that they create.®

The Assisted Reproductive Technologies (Regulation) Bill, 2010 defines
“surrogacy” as an agreement in which a woman agrees to a pregnancy, achieved
through assisted reproductive technology, in which neither of the gametes belong to
her or her husband, with the intention to carry it and hand over the child to the person
or persons for whom she is acting as a surrogate.’

The Black’s Law Dictionary
Surrogate M other

() A woman who carries out the gestational function and gives birth to a child for
another, especially a woman who agrees to provide her uterus to carry an embryo
throughout pregnancy, typically on behalf of an infertile couple, and who
relinquishes any parental rights she may have upon the birth of the child.

» A surrogate mother may or may not be the genetic mother of a child.

(i) It categorises surrogacy in two classes— traditional surrogacy and gestational
surrogacy. It may be commercial or altruistic, depending upon whether the
surrogate receives financial reward for her pregnancy or relinquishment of child.
In any of these cases, a number of controversies can arise, as it involves the
social, ethical aswell aslegal issues into it.?

5. Yae Medicine, “Surrogacy” available at: https://www.yalemedicine.org/conditions/gestational-
surrogacy#:~:text=1f%20a%20woman%20is%20una ble,in%20vitro%20fertilization%20(IVF) (last
visited n June 19, 2019). AM

Ibid.

Ibid.

Ibid.

Ibid.
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KINDSOF SURROGACY

There are various kinds of surrogacy practices, such as;

i) Traditional or Partial Surrogacy: In traditional surrogacy (also known as the
straight method) the surrogate is pregnant with her own biological child, but this
child was conceived with the intention of relinquishing the child to be raised by
others such as the biological father and possibly his spouse or partner. The child
may be conceived via sexual intercourse, home artificial insemination using fresh
or frozen or impregnated via lUI (intrauterine insemination), or ICI (intra cervical
insemination) which is performed at a fertility clinic. Sperm from the mal e partner
of the“ commissioning couple” may be used, or alternatively, sperm from a sperm
donor can be used. Donor sperm will, for example, be used if the “ commissioning
couple” are both female and whether child is commissioned by a single woman.*

ii) Gestational or Total Surrogacy: In gestational surrogacy (Host method) the
surrogate becomes pregnant via embryo transfer with a child of which she is not
the biological mother. She may have made an arrangement to relinquish it to the
biological mother or father to rise, or to pregnant who is unrelated to the child
(e.g. because the child conceived using egg donation, sperm donation or is the
result of a donated embryo). The surrogate mother may be called the gestational
carrier.?

iii) Altruistic Surrogacy: Altruistic surrogacy is a situation where the surrogate
receives no financial reward for her pregnancy or the relinquishment of the child
(although usually all expenses related to the pregnancy and birth are paid by the
intended parents such as medical expenses, maternity clothing, and other related
expenses).

iv) Commercial Surrogacy: It isform of surrogacy in which a gestational carrier is
paid to carry a child to maturity in her womb and is usually restored to by higher
income infertile couple who can afford the cost involved or people who save and
borrow in order to complete their dream of being parents. This procedure is legal
in several countries including in India whether due to high international demand
and ready availability of poor surrogates it is reaching industry proportions.
Commercial surrogacy is sometimes referred to by the emationally charged and
potentially offensive terms “wombs for rent”, “ outsourced pregnancies’ or “ baby
farms’ 4

In India surrogacy is purely a contractual understanding between the parties.
Surrogacy in India is unregulated although The Indian Council of Medical Research
(ICMR) has set “ national guidelines” to regulate surrogacy, these are simply guidelines.

10. Ibid.
11. Dr. S.AA.K.Azad, “Surrogacy in India— Problems & Law” XL(1) Indian Bar Review 63 (2013).
12. lbid.
13. lbid.
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There are no stipulations as to what happens if this surrogacy contract is violated.®

India is emerging as a leader in International surrogacy and a destination in
surrogacy related fertility tourism. Since commercial surrogacy has been legalised by
Supreme Court in the Japanese case of Baby Manji Yamada in the year 2008. Indians
surrogates have been increasingly popular with fertile couples inindustrialised nations
because of relatively low cost. Indian clinics are at the same time becoming more
competitive, not just in the pricing, but in the hiring and retention of Indian females as
surrogates. Clinics charge patients between $ 10000 to $ 28000 for complete package
including fertilization, the surrogate’s fee and the delivery of baby at a hospital .*®

ELIGIBILITY CRITERIA FOR A SURROGATE MOTHER

The question that who can be a surrogate to beget a child for another is a very
complex question to answer because of its sensitivity and also because of the various
issues which it raises. Thisis due to the fact that each and every woman has the right
to act as a surrogate for another or has the right to rent her womb which can be
traced to right to personal liberty and privacy, property right over body and right to
enjoy benefits of developments in science and technology. However, the indiscriminate
use of this right by each and every woman will raise a bundle of legal issues. For
example, if an unmarried girl chooses to exercise this right it would come into conflict
with public morality and also raise the issue whether it will amount to prostitution.
Likewise, if married woman opts to be a surrogate for another it may be criticized as
adultery. Further, if postmenopausal woman acts as a surrogate it may affect the
health of the child as well as health of the woman. Thereforeit isessential to determine
who can be a surrogate mother i.e. it is necessary to identify the eligibility criteria for
exercising this right. However some of the countries have mentioned a few conditions
regarding who can be a surrogate. Different countries have given different conditions
for being a surrogate and since there is no uniformity with respect to these conditions,
it isessential to examine all theselegidlations of different countriesin order to arrive at
aproper igibility criterion suitable to Indian situations.

i) SingleWoman: A single woman may include an unmarried girl, divorced woman
and a widow. An unmarried girl becoming pregnant and giving birth to a child is
considered as a taboo in Indian society and if it is for the purpose of gaining
money by acting as a surrogate, it would be considered as an immoral activity. It
may be considered as prostitution and may affect the future life and marriage
prospects of the girl. Further such indiscriminate use of surrogacy would create
situation of unmarried mothers in the society and it is an unacceptable situation in
India. In countries which have legislations regulating surrogacy, the right to act

14. Ibid

15. Rekha P. Pahuja, “Problem of Surrogacy — A Critical Study” X1l (2) Nayaya Deep 113 (2011).

16. Ibid.

17. Anesh V. Pillai , “ Surrogacy under Indian legal system: Legal and Human Rights Concerns”, available
at: https://dyuthi.cusat.ac.in/xmlui/bitstream/handle/purl/5066/Dyuthi-T2129.pdf ?sequence=4 (last
visited on June 8, 2019).
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i)

as a surrogate is restricted only to woman who has at |east one child of her own.
However most of these legislations are silent with respect to marital status of the
surrogate and some of the legidlations are specific.®

Married Women: Among the various categories of women, those women who
are married are most digible to act as a surrogate. However the question that
primarily arises is, whether it will amount to adultery and secondly whether the
consent of the husband is required. With respect to the first question, most of the
legidations mention that the surrogate woman must have at least one child and
their marital statusisirrelevant. Thismeansthat a surrogate woman canbe married
or unmarried. Moreover, the express recognition that a woman who has a child
can act as a surrogate shows that, it would not amount to adultery. In India, the
ICMR Guidelines specifically declare that, the artificial reproductive technology
used for married woman with the consent of the husband does not amount to
adultery on part of the wife or the donor.®®

With respect to the consent of husband most of the legidations are silent.
However in Indiathe proposed ART Bill, 2010 under section 34 (16) states that, in
the event that the woman intending to be a surrogate is married, the consent of
her spouse shall be required before she may act as such surrogate. The ICMR
Guiddine states that, the artificial insemination by donor without the husband's
consent can be a ground for divorce or judicial separation. It is submitted that the
same condition can be applicable to a surrogate woman also.®

Post M enopausal Woman: There have been many instances of post menopausal
women acting as a surrogate to beget a child for another. For example, the 61
year old Kristine Casey gave birth to a male baby in 2010. Likewise 56 year old
Jaci Dalenberg gave birth to triplet girlsin 2008. It is argued that surrogacy acting
as a surrogate at this age may affect the health of the child as well as the health of
the surrogate. Considering this aspect most of the countries have fixed an upper
age limit for the surrogate. For example, in Russia the upper agelimit is 35 years
old andin Ukraineit is 40 years?.

From the above discussion it can be summarized that, a woman can be allowed to act
as a surrogate only if she satisfies the following eligibility criteria:

i)
i)

Age Limit: A woman acting as a surrogate must be between 25 — 45 years of
age.

Marital Satus: Surrogate woman must be married and they should obtain consent
of their husband if he is alive. An unmarried girl should not be allowed to be a
surrogate; however divorced as well as a widows can be allowed.

18.
19.
20.
21.

Ibid.

The ICMR Guidelines, R. 3.16.2.

Ibid.

“Surrogate Grandmother Gave Birth to Her own Daughter s Triplets”, The Telegraph, Nov. 11,
2008, available at: http://www.telegraph.co.uk/news/worldnews/northamerica/usa/3441499/
Surrogategrandmothergave-birth-to-her-own-daughters-triplets.html (last visited on June 8, 2017).
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iii) Fitness. Surrogate woman must be mentally and physically fit for carrying a
child to a full term and must be free from any disability which adversdly affects
thiscapacity. She must also befreefrom any hereditary and communi cabl e diseases
etc.

iv) Previous Experience: It is desirable that the woman acting as a surrogate must
have at |east one child before participating in surrogacy. Thiswill help to avoid the
problems related to first pregnancy.

v) Family Relatives: Relatives can be alowed only if they are having the status of
asister or sister-in-law with theintended parentsand only for gestational surrogacy.

vi) Maximum Limit: A woman can be allowed to act as a surrogate up to a maximum
of three times including her own child.

Any legislation dealing with regulation of surrogacy should consider these criteria’'s
while determining the digibility of a woman to act as a surrogate.

ANCIENT INDIAN SURROGACY

Mythological surrogate mothers in India are well known. Yashoda played mother to
Lord Krishna though Devki and Vasudeva were biological parents. Gandhari made
Dhiriarasthra the proud father of 100 children though she had no biological relation
with them.?

Bhawan Vyasha too found out that there were 101 cells that were normal in the
mass. He then devel oped these cells and that is how the Kauravas were born.?

There are also many other existences where it has been found the child was
produced without the female. Once such example was when Sage Gautama produced
two children Kripa and Kripi, with his own semen. These were test —tube babies. In
similar manner Drona was also produced by Sage Bharadwaj. Drona was the teacher
of Kauravas and Pandayas. Even the birth of Drihtadyumna and Draupadi was also
born without the sexual relation, this shows the supernatural powers of the ancient
Rishis. Dronacharaya and King Draupada were enemies and therefore King Draupada
asked the Rishisto make a child who could kill his enemy. The Rishis produced a child
which was made out of his semen in a Yajnakunda from which Drihtadyumna and
Draupadi. Even Bhagvad Gita too has existence of child born without sexual relation.
The story narratesthat even Lord Krishnawas bornwithout any kind of sexual relation.
Kansh the maternal uncle of Krishna heard a announcement through the angles that he
will bekilled by his sister’s eight child. Kansh on the other hand decided to kill all the
children born out of his sister Devki. So, it was then the seventh pregnancy, the baby
from Devki’s womb was transferred to Rohini’s womb, to prevent the child from
killing by Kansh.®

22. Supra note 17
23. Supra note 5
24. lbid
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However, in Idam second largest followed religion, surrogacy was prohibited,
because they believed that evils may arise out of surrogacy. IsSlamstermsit as ‘ Haraan
(forbidden) as a woman gets impregnated with someone's sperm is injected into the
woman’s womb other than her husband. According to Muslim Law it is unlawful to
implant the embryo or sperm into the womb of the woman.®

According to Dr.Abd-al-Azeemat Mat’ ani of al —Azhar University, renting wombs
inoneof theinnovations of western civilisation, whichispurely materialistic civilisation
which does not, gave any weigh to moral values and principles. Perhaps, the most
compelling evidence supporting this view is the ayah in Surah-al- Mujadalah (52:2)
where the Holy Quran says: “their mothers are only those who conceived them and
gave birth to them (Waladana hum).” %

MODERN INDIAN SURROGACY

India’s much known Dr. Subhas Mukhopadhyay produced the world's second test-
tube- baby, Kanupriya Agarwal alias ‘Durga’ the girl who was brought into the world
by the doctor. Both Dr. Mukhopadhyay and British scientists Robert G Edwards and
Patrick Steptoe creators of the world's first test-tube-baby-started work at the same
time. The Indian baby was born on October 3, 1978, just 67 days after Marie Louise
Brown was born on July 25, 1978. However, unfortunately Dr. M ukhopadhyay was
prevented from carrying out further work on in vitro fertilisation and was transferred
away from Kolkata. He was also prevented from going to Tokyo to present a paper.
Frustrated and in failing health, Mukhopadhyay killed himself on June 19, 1981.
According to scientific records, “Harsha’ who was born on August 16, 1986 became
the first human test-tube-baby of India. The credit for this achievement went to T.C.
Anand Kumar, director of Institute for Research in Reproduction (IRR) of Indian
Council of Medical Research (ICMR). In 1997, he went to Kolkata to participatein a
Science Congress. It was there that al the research documents of M ukhopadhyay
were handed over to him. After meticulously scrutinising and having discussions with
Durga's parents, he became certain that Mukhopadhyay was the architect of first
human test-tube-baby in India. In T.E. Anand Kumar’s initiative, M ukhopadhyay was
mentioned as the architect of the first Indian test tube-baby in a document related to
the subject of artificial intercoursein ICMR.%

LAWS RELATING TO SURROGACY IN INDIA

L egidation made tofacilitate and regularize such surrogacy agreements should recognize
a surrogate child to be the legitimate child of the commissioning parent(s) without
there being any need for adoption or even declaration of guardian. A legitimate child
born by way of surrogacy agreements will have al the rights i.e., the rights of a
natural born child with relation to the commissioning parents. The birth certificate of

25. Ibid
26. Ibid
27. lbid
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the surrogate child should contain the name(s) of the commissioning parent(s) only.
Right to privacy of donor as well as surrogate mother should be protected. Sex-
selective surrogacy should be prohibited. Cases of abortions should be governed by
the Medical Termination of Pregnancy Act, 1971.%

JUDICIAL APPROACHES TOWARDS SURROGACY

India, surreptitiously, has become a booming centre of a fertility market with its
“reproductive tourism” industry reportedly estimated at Rs. 25,000 crores in present
value (USDallars 5,000 million). Clinically called “ Assisted Reproductive Technol ogy”
(ART), it has been in vogue in India since 1978 and today more or less estimated 2,
00,000 clinics across the country offer artificial insemination, IFV and surrogacy. So
much so, in the recent decision of the Supreme Court on 29" September, 2008 in Baby
Manji Yamada' s® case it wasobserved that “ commercial surrogacy” reaching“industry
proportionsis sometimes referred to by theemotionally charged and potentially offensive
terms wombs for rent, outsourced pregnancies or baby farms.” It is presumably
considered legitimate because no Indian law prohibits surrogacy. But then, as a retort,
no law permits surrogacy either. However, the changing face of law is now going to
usher in a new rent-a-womb law as Indiais set to be the only country in the world to
legalise commercial surrogacy.®

The complicated case of Japanese Baby Manji born on 25" July, 2008 to an Indian
surrogate mother with IVF technology upon fertilisation of her Japanese parents’
eggs and sperms in Tokyo and the embryo being implanted in Ahmedabad, triggered
off complex knotty issues. The Japanese biological parents divorced and the mother
disowned the infant upon its birth in India. The grandmather of the infant petitioned
the Supreme Court challenging the directions given by the Rajasthan High Court relating
to production and custody of baby Manji Yamada. Her request to the apex court for
permission for the infant to travel with her and for issuance of a passport under
consideration with the Central Government was directed to be disposed off expeditioudly.
Following the directions of the Supreme Court dated 29" September, 2008, the Regional
Passport Officer in Jaipur issued an “ Identity Certificate” tothe baby on 01% November,
2008. Thereupon, the grandmother Emiko Yamada flew out to Japan with the baby. A
Pandora’s box has opened with a floodgate of questions and issues related to ethics

28. Ibid

29. “Lawsrelating to surrogacy in India” availableat: http://acmlegal.org/category.php?id=1(last visited
on (June 8, 2017).

30. JT 2008 (11) SC 150

31. Anil Mahotra& Ranjit Malhotra, Surrogacy in India, (Universal Law Publishing House, 2nd edn.,
2016).
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and legality surrounding surrogacy with Japanese Baby Manji’s*> case and even her
citizenship status remained unclear.®

InJan Balaz v. Anand Municipality* the Gujarat High Court conferred Indian
citizenship on two twin babies fathered through commercial surrogacy by a German
National in Anand district in Gujarat. This landmark case conferred an Indian born
child by way of surrogacy all the rights which an Indian citizen enjoys.

In Suresh Kumar Koushal v. NAZ Foundation®®, on 11" December, 2013 the
Supreme Court has set aside the Delhi High Court judgment and has held that section
377 IPC does not suffer from any constitutional infirmity. The Apex Court has held
that “ notwithstanding this verdict, the competent legislature shall be free to consider
the desirability and propriety of deleting section 377, IPC from the statute book or
amend the same as per the suggestion made by the Attorney General.” Initially, there
was no bar to gay couples hiring a surrogate mother to deliver children for gay couples
in India. However, new Indian Visa Regulations dated 9™ July, 2012, issued by the
Ministry of Home Affairs, Government of India, require that only a foreign couplei.e.
a duly married man and woman whose marriage should have sustained for at least
two years will be allowed to visit Indiafor commencing surrogacy on medical and not
tourist visas upon fulfilling conditions prescribed therein. These new medical Indian
visa regulations have become effective w.e.f. 15" November, 2012. Hence, single
persons, gay parents and unmarried partners will no longer be allowed to come to
India on Tourist visas for surrogacy purposes. However, thereafter, on 5" February,
2013, alimited relaxation in such matters has been permitted on a case to case basis
by Ministry of Home Affairs only in respect of cases where the surrogacy had already
been commissioned and children born out of surrogate arrangements were due to be
born or have been born in the year 2013 only. However, thereafter, infants born from
such surrogate arrangements to foreign parents will not be granted Indian citizenship
and henceforth no surrogate arrangements for single persons, gay parents and
unmarried partners will be allowed in India.®

In K. Kalaiselvi v. Chennai Port Trust, Represented by the Chairman, Chennai®”

Maternity Benefit Act, 1961, Madras Port Trust (Leave) Regulations, 1987, sanction
of maternity leave to surrogate worker were discussed in this case. The petitioner
was working as an Assistant Superintendent in respondent/Port Trust who requested
the respondent for sanction of maternity leave to look after newly born girl child and
reimburse medical expenses and also to issue FMI Card incorporating newly born
child through representation. The respondent cancelled leave granted for a period of
59 days and rejected request for inclusion of female child in FMI card. Hence, the

32. JI 2008 (11) SC 150
33. Supra note 31

34. AIR 2010 Guj. 21
35. AIR 2014 SC 563
36. Supra note 31

37. 2013 (2) CTC 400
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instant writ petition was filed. The main issue involved was whether the petitioner
working in the Chennai Port Trust was entitled to avail maternity leave similar to that
of leave provided under Rule 3-A of the Regul ationsin the absence of any legal provision
and even in case where she gets the child through an arrangement by ‘surrogate
parents’ .

The MadrasHigh Court did not find anything immoral and unethical about petitioner
having obtained a child through surrogate arrangement. When once it was admitted
that said minor child was daughter of petitioner and at the time of application, she was
only one day old, she was entitled for leave akin to persons who are granted leave in
terms of Rule 3-A of the Regulations. Even in case of adoption, adoptive mother did
not give birth to child, but yet necessity of bonding of mother with adoptive child was
recognized by Central Govt. It was held that the petitioner was entitled for leave in
terms of Rule 3-A of the Regulations. Thus, respondent was directed to grant leave to
petitioner in terms of Rule 3-A of the Regulations recognizing child obtained through
surrogate procedure. The petition was thus allowed. The decision of this case raises
an issue whether a surrogate mother, if in government job, enters into a surrogacy
agreement, is entitled to special surrogacy leave in Indian scenario?®

In Re Melissa’s® case, Mrs. Whitehead's claim of the right to companionship of
her child was dropped as her right to companionship had been restored by partly
order allowing her the visitation rights. As far as Mr. Stern was concerned, the Court
refused to give an all-encompassing definition to his claim to the right to procreation
simply because it reasoned that giving him the right would beto refuse Mrs. Whitehead
the same right. The Court held that the right to procreate very simply is the right to
have natural children, whether through sexual intercourse or artificial insemination
and it is no more than that. The Court further held that Mr. Stern has not been deprived
of that right because the right of procreation is best understood and protected if
confined to its essentials, and that when dealing with rights concerning the resulting
child, different interests come into play. There is nothing in our culture or society that
suggests a fundamental right on the part of the father to the custody of the child as
part of his right to procreate when opposed by the claim of the mother to the same
child.®

On the other hand, the impact of Baby Melissa’s case in New Jersey is that
surrogacy contracts arevoid and payment of money for surrogacy is‘ perhaps’ criminal.
The judgment also states that a woman could ‘volunteer’ to become a surrogate but
on the condition that she is given the right to assert her parental rights.*

In 2009, New Jersey Superior Court ruled in AGR. vs. D.R.H & SH.*® and held

38. Supranote 16

39. Ibid

40. 537 A.2d 1227 (N.J. 1988)

41. Supra note 37

42. Ibid

43. No. FD-09-1838—07 (N.J. Super. Ct. Chi. Div., Dec. 23, 2009)
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that In re Baby Melissa case applies to gestational surrogacy as well as traditional
surrogacy cases. In A.GR. case the intended parents were a homosexual male couple.
They created an embryo using an anonymous donor ovum and the sperm of one of
the husbands. The sister of the other husband carried the embryo to term and originally
ddivered the child to her brother, but a year later she asserted her own parental rights
even though she was not genetically related to the child. Judge Francis Schultz relied
on In re Baby Melissa* to recognize the gestational mother as the child'slegal mother.
However, alater ruling in 2011 awarded full custody to the biological father.*®

CONCLUS ONAND SUGGESTIONS

(i) Considering theimportance of having achildin all societiesas well asthe fact that
childlessness has serious adverse impact on the life of such couples/individuals,
the right to procreation must extend to include the right to access to assisted
human reproductive technologies for begetting a child.

(i) In view of the increasing instances of cross-border surrogacy practices, it is
necessary that international community must come to a consensus regarding the
legality of such practices so as to avoid hardships to the intended parents/parent
and surrogate child.

(iii) In order to deal with any dispute relating to surrogacy and surrogacy contracts,
states shall establish a designated court comprising of legal and medical experts.

To conclude it can be said that Surrogacy is unique chance for childless partners to
give a birth to their own child. With the help of surrogacy a woman can become a
mother even if she is not capable to bearing a child (for instance, when she has a
rudimentary or removed uterus). In this case the method of in vitro fertilization helps
to achieve the devel opment of several embryos from parents’ reproductive cells which
are implanted (transferred) to surrogate mother’s uterus that is able to bear and give a
birth to child. Actually, the surrogate mother bears a baby that is genetically a child of
those people who provided the genetic materials.

Qo

44. 537 A.2d 1227 (N.J. 1988)
45. Supra note 37
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A Study of the Impact of Climate Change on Agro-
Biodiversity in Eastern Himalayan Region

Indrani Kundu?

INTRODUCTION

Eastern Himalayas comprise of thetracts of Darjeding hills, Sikkim, Arunachal Pradesh
and eastern Bhutan. Important rivers that flow through these regions are Brahmaputra
River and its tributaries through Assam, Teesta through Darjeeling Hills and Sikkim
while Manas river drains Bhutan and a part of Arunachal Pradesh. This region can be
divided into four climatic regions, i.e. arctic, sub-arctic, temperate, subtropical, and
warmtropical. The forests are moist, dense, evergreen, semi-evergreen, or temperate.?
Throughout the year the humidity of this region is high because of its higher level of
precipitation. This region has become a home of several breeds of birds, variety of
animals and different species of trees due to its biodiversity. The doping terrain of
Himalayan region has confided the source of economic activitiesto traditional farming,
animal husbandry while some of them are engaged in forestry and tourism business.
However, forestry, agriculture and animal husbandry are never enough to meet the
economic need of a place. Therefore, besides, the primary sources of income, several
developmental works are also carried on in this region by the Indian Government in
order to provide alternative way to the primary sources of earning. Amongst
developmental works Teesta Low Dam Hydroelectric Project by the Ministry of Power,
Government of India demands special mention.®

The geographical position of Eastern Himal ayan Region has made it vulnerable to
environmental disasters. While some think that developmental activities may give rise
to several environmental issues, Indian Judiciary time and again has pronounced
judgment in favour of 'Sustainable Development’. However, the undeniable fact is

1. Assistant Professor, Department of Law, University of North Bengal, Darjeeling, West Bengal,
INDIA

2. Introduction of the geographical area of Eastern Himalayas, available at http://edugreen.teri.res.in/
explore/life/eastern.htm (visited on 14.05.2018).

3. Teesta Low Dam Hydroeectric Project by the Government of India, Memorandum of it is available
at https://powermin.nic.in/sites/default/files/uploadsTLD_STAGE_IlI_HE_PROJECT WEST _
BENGAL_132MW. pdf (visited on 16.05.2018)
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climate change has started effecting the ecosystem of Eastern Himalayan region resulting
into loss of habitat and species, soil erosion, pollution etc.

Climate change denotes change in climate due to human intervention. Issue related
to climate change has become a global concern and synonymous to development. The
United Nations Framework Convention on Climate Change has confirmed that growing
human intervention is the main reason of increasing greenhouse gas. The increase in
greenhouse gas makes earth's surface warmer and also adversely effects natural
ecosystem and humankind.*

INTERNATIONAL INSTRUMENTSFOR CLIMATECHANGE

Climate change is an inevitable consequence of development. Earth's temperature
depends on the balance between the energy entering and leaving the planet's system.
Earth gets warmer whenit absorbs the heat that comes from Sun. Earth avoids warming
when this energy is reflected back. If this energy is released back into space then
Earth cools down.® Temperature on this planet increases when the atmosphere traps
the heat radiating from earth to space. It has been proved that this energy is trapped
within the planet when the amount of certain gases increases within the atmosphere.
These gases are known as Greenhouse gas.®

The main reason of the emission of greenhouse gas ishuman activitiesin developed
and developing countries. The emission of greenhouse gases is the main reason of
Global Warming which in turn causes climate to change its nature.

Fig. 1. Percentage of greenhouse gases so emitted.’

4. United Nations Framework Convention on Climate Change, available at https://unfccc.int/files/
essential_background/background_publications_htmlpdf/application/pdf/conveng.pdf (visited on

02.06.2018).

5. Causes of climate change, available at https://19january2017snapshot.epa.gov/climate changescience/
causes-climate-change_.html (visited on 20.05.2018)

6. Harmful effect of Greenhouse gas, available at https://climate.nasa.gov/causes/ visited on 20.05.2018)

7. Percentage of emitted greenhouse gases. Availableat |PCC (2014) based on global emissions from 2010.
Details about the sources included in these estimates can be found in https:/Aww.ipcc.ch/ report/ar5/
wg3/(visited on 20.05.2018).
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The first ever convention on the conservation of environment was the United
Nations Conference on Environment in 1972 which is aso known as the Stockholm
Conference. The Stockholm Conference was held to proclaim that co-operation
between the stakeholders for the preservation of environment is necessary in order to
enjoy the right to life. The Conference was able to result into the formation of 26
Principles for the preservation of environment.®

United Nations Convention on Biological Diversity held at Rio de Janeiro in 1992
has reaffirmed the sovereign right over the biological resources within its territory.®
This Convention has reiterated sustainable use of biological resources for the
developmental work and equitable sharing of its benefits.

Paris Agreement is the first Convention which tries to address the climate change
issue with the help of developing countries. The convention has also recognised that
increased use of greenhouse gasesis one of the causesfor the climate change. Therefore,
there has to be an effort to reduce the use of greenhouse gases globally. This Agreement
came into force in 2016. India is a signatory of this Agreement. It has also ratified the
Agreement and the same has come into force in India in November, 2016.%°

The preamble of Kyoto Protocol to the United Nations Framework Convention on
Climate Change shows that this protocol is an extension of United Nations Framework
Convention on Climate Change, 1992. The Kyoto Protocol implemented the objectives
of UNFCC, 1992 in order to address global warming by reducing the concentration of
greenhouse gases in the atmosphere. The main objective of this protocol was to control
the emission of greenhouse gases.™*

Montreal Protocol was finalized in 1987. Montreal Protocol on Substance that
Deplete the Ozone Layer is an environmental treaty entered into the international
community in order to save human health and the environment by phasing out man
made chemicals. This protocol is assumed to be the first successful treaty because of
its universal ratification by the international community. In October, 2016 the parties
to the Montreal Protocol has adopted Kigali amendment to decrease the production
and consumption of hydrofluorocarbons (HFCs) worldwide. HFC is one of the gases
for ozone layer depletion.’?

8. Stockholm Conference. Available at http://bemonaco2011.stakeholderforum.org/
index.php?option=com_content& view=article& id=47& Itemid=64 (visited on 20.05.2018).

9. Principle 2 of Rio Declaration, 1992. Full text available at http://www.culturalrights.net/descargas/
drets_culturals411.pdf (visited on 27. 05.2018)

10. Original full text of Paris Agreement, available at https://unfccc.int/resource/docs/2015/cop21/
eng/l09r01.pdf (visited on 29.05.2018)

11. Original full text of Kyoto Protocol, available at https://unfccc.int/resource/docs/convkp/kpeng.pdf
(visited on 29.05.2018).

12. Montreal protocol, available at https://www.unido.org/sites/default/files/2013-04/
MPB_portfolio_25y_0.pdf (visited on 29.05.2018).
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[11. NATIONAL INSTRUMENT FOR CLIMATE CHANGE

Therewas no express provision regarding protection of environment inthe Constitution
of India. However, with the growing concern for the environment protection two
new Articles were introduced through 42nd Amendment in 1976. Articles 48 A and 51
A (g) have been inserted through 42nd Amendment. Article 48 A of the Constitution of
India is a directive in nature to the State that the State must endeavour to protect,
improve and safeguard the environment. While Article 51 A (g) of the Constitution of
India imposes duty fundamental in nature upon its citizens to protect and improve
natural environment including forest, lake and wild life. Prior to the insertion of both
these Articles Indian Judiciary has interpreted Article 21 of the Constitution of Indiain
order to ensure protection of environment through several judgments.

The Biological Diversity Act, 2002 has been operative in India since 2003. The
object of enacting the Act isto conserve biological diversity, ensuring sustainable use
of its components and fair and equitable sharing of its benefits arising out of genetic
resources. This Act has also emphasised that India is a party to the Convention on
Biological Diversity held at Rio de Janeiro in 1992,

The use of biological resources can take place for the following purposes-
i. Commercial use,
ii. Research purpose,
iii. Biosurvey andBio- utilization,
iv. Transfer of Research and application for Intellectual Property Rights.

Section 3 of this Act has prohibited following persons to undertake Bio-diversity
activities without prior approval-

i. A non-citizen,

ii. A non-resident Indian,

iii. A body corporate, association or organisation which has not been incorporated
in India under any law in force for the time being and which has a non-Indian
participant.

Section 18 of the Act has provided for the establishment of National Bio-diversity

Authority and State Bio-diversity Board. This Act has also permitted appeal to the
National Green Tribunal if necessary.

The Wild Life (Protection) Act, 1972 has also prohibited hunting of wild animals
and picking, uprooting of specified plants without permission.®* This Act also has the
power to declare any area as sanctuary if it is found to have adequate ecological,
faunal, flora, geomorphological, natural or zoological significance.

The Indian Forest Act, 1927 empowers the State Government to declare any area

13. Chapter 11l of Wile Life (Protection) Act, 1972 has prohibited hunting of wild animals. Chapter
111-A of this Act has provided provision for the protection of specified plants.
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as Reserved Forest.** The Act has provided a list of activities which are prohibited
within the area protected under this Act.”®

V. AGRO-BIODIVERSITY IN EASTERN HIMALAYAN REGION

Agricultural biodiversity or Agro-biodiversity is biological diversity which includes
variety of plants and animals appropriate for agriculture. Agro-biodiversity is an effort
of farmers in selection, breeding and developing appropriate production system and
method.*® Conservation of agro-biodiversity means to ensure that the genetic resources
of various crops and plants are not lost. Agro-biological diversity has been addressed
in the 3rd session of the Convention on Biological Diversity in 1992.

India, likeany other tropical country, is bestowed with avariety of agro-ecosystems
differentiated by features like climate, soil, crop variation etc. |ndigenous farmers and
local population contribute in selecting, conserving and sustainable use of these genetic
resources of plants. There are crops which can only be yielded, cultivated and /or
grown in a particular ecosystem.”

Eastern Himalayan Region has shown a large number of plant endemism in India,
for example Squash, a vegetable, is only cultivated in Darjeeling. A medicinal plant
Aconitum Ferox which is antidote of poison grows in abundance in the high altitude
of Darjeeling, West Bengal.*® The quality of Tea grown in the hills of Darjeding is
different from the quality of Tea produced in other parts of India. Biological diversity
in Darjeeling is the reason behind the 'muscatel flavour' of Darjeeling Tea and
distinguishes it from any other tea that is being produced anywhere in India. Large
cardamom is another crop which is grown under Himalayan alder in the hills of
Darjeeling, Sikkim, Nepal and Bhutan. The production of large cardamom in the
undulating land of Eastern Himal aya helps conserving soil and water, retaining fertility
of soil.®®

Thus, mountain eco-system is the rich repository of biological diversity. The
hotspot of Eastern Himalayais also a home of different tribes and colourful sub-tribes
who are the bio-harvesters and managers of agro-ecosystem in this region. These

14. Section 3 of Chapter Il of the Indian Forest Act, 1927.

15. Sec 26 of the Indian Forest Act, 1927- Acts prohibited in such forests.

16. Meaning of Agro-biodiversity, available at https://www.giz.de/expertise/downloads/giz2014-
enagrobiodiversity.pdf (visited on 30.05.2018).

17. Prof. S.Kannaiyan, ‘AGROBIODIVERSITY AND ACCESSAND BENEFIT SHARING', Presidential
address ddlivered during National Consultation Workshop held at Annamalai University, Annamalai
Nagar on 19 — 20th July, 2007, available at http://nbaindia.org/uploaded/docs/abs-190707.pdf
(visited on 01.06.2018).

18. List of top five medicinal plant grown in Darjeeling, available at http://www.dreamwanderlust.com/
articles/top-5-medicinal-plants-in-himalayan-region-and-theirmedicinal-benefits-20130407 (visited
on 01.06.2018).

19. Production of Large Cardamom in Eastern Himalaya and Traditional Knowledge involved in it,
available at http://www.niscair.res.in/sciencecommunication/researchjournals/rejour/ijtk/
Fulltextsearch/2009/January%202009/1JTK-Vol %208(1)-%20January%202009-%20pp%2017-
22.htm (visited on 02.06.2018)
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tribes are known for their indigenous methods of agriculture which they use to produce
food despite the undulating hilly and ecologically fragileterrain. Thisindigenous method
of harvesting is also known as Traditional Knowledge. Traditional Knowledge is
exclusive of a geographical area and invented as a practice by indigenous people or the
local community for harvesting and raising animal husbandry.® A survey in 2013-
2015 in this area has unveiled that some tribes have transformed their terrain into a
productive land. These tribes are a so found to maintain community forest where they
also keep different species of animals. Jhurm/ shifting cultivation, Kitchen gardens are
indigenous and significant farming practices of these tribes which have been evolved
as a response to their environment.?

Jhum/Shifting cultivation is a farming pattern emerged from centuries of
experimentation by the indigenous people of hilly region in order to produce food
products. It is often known as Swidden agriculture. This farming pattern involves
multicropping system where more than 30 crops are cultivated on the same land on a
rotational basis. In shifting cultivation lands are made ready for cultivation by slashing
and burning forest areas. This is basically turning forest based food gathering to
agriculture based food production. In this practice the farmer cultivate several crops
on a rotational basis as it is believed that it would help regenerating fertility of soil.
Shifting cultivation is an innovation which is mainly found in mountains where options
as to land for cultivation is limited compared to plain region.?

Kitchen garden is a process of farming in a small plot attached to the homestead
land. In rural areas these kitchen gardens are sources of food crops and vegetables
for subsistence. In Eastern Himalayan region, especially in Sikkim, many schools
have taken up kitchen gardening as an extra-curricular activity.?

Home gardensin hilly regions are supposed to berichin bio-diversity due toits climate
and non-use of chemical products. In the Himalayan region in Nepal home gardens
are having 21-50 diverse species per household, as the survey shows.?

V. EFFECTOFCLIMATE CHANGE ONAGRO-BIODIVERSTY

Biological, socio cultural, environmental and economic variation has led to a different
agro-ecosystemin Eastern Himal ayan Region. Moreover, indigenous methods of farming
of local community has added to such diverse species of crop husbandry and animal
husbandry.

20. Traditional Knowledge, available at https://en.wikipedia.org/wiki/Animal_husbandry (visited on
02.06.2018).

21. Indigenous farming practices by the tribes in Eastern Himalayan region, available at
www.academia.edu/33494430/Tribal_agriculture_tradition_in_transition_in_the_Indian_
Eastern_Himalaya.pdf (visited on 01.06.2018).

22. Shifting cultivation, available at http://shodhganga.inflibnet.ac.in/bitstream/10603/48775/11/
11%20chapter%204.pdf (visited on 03.06.2018).

23. Kitchen gardening by the students of Sakyong Senior Secondary School, West Sikkim, available
at http://www.sikkimexpress.com/NewsDetail s?ContentID=10686 (visited on 05.06.2018).

24. R. Gautam, et al, “Home gardens in Nepal” Proceedings of a National Workshop, Pokhara, Nepal,
6-7 August, 2004, Local Initiatives for Biodiversity, Research and Development (LI-BIRD), (2004).
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However, surveys done at micro level have shown that due to change in climate a
series of changes occurred in the use of land which has adversely effected the quality
of crops grown in this region.?® Mountain eco-system is already fragile which makes
it more vulnerable to climate change.

Climate Change Impacts according to United Nations Framework convention on
Climate Change means 'changes in the physical environment or biota resulting from
climate change which have significant deleterious effects on the composition, resilience
or productivity of natural and managed ecosystems or on the operation of socio-
economic systems or on human health welfare'.?

Chayote is a vegetable grown in Darjeeling hill. Recent study has shown that the
change in climate has impacted the quality and quality of Chayote production in
Darjeeling. The quantity of water in Chayote of 203 gram is 191.3 gram.? Study
shows that the increase in temperature is causing drying up of the water contains in
chayote. The increase in the loss of water in Chayote results into the decrease in the
weight of the vegetable.®® Chayote can not grow on dry soil. However, the erratic
pattern of rainfall causes the soil to dry up which is effecting the production of
Chayote. A study of rainfall in for the year of 2017 shows that Darjeeling, Kalimpong,
Kurseong and Sikkim received one day, one day, five days, and eight days of significant
rainfall respectively in the month of June, 2017. The chart shows that the Eastern
Himalayan regionis effected by the changein climate and that has affected the average
rainfall inthis region.®

The production of large cardamom in Sikkim has come under threat due to the
climate change. A survey done in a part of Sikkim has shown that 95% of the
respondents is of the view that during the flowering season of large cardamom i.e.
May-June erratic rainfall is causing flowers to fall and decay. 4.5% of the respondents
has observed the climate being dried up while the other 4.5% has observed wetter
weather in high altitude. Around 66% of respondents observed a changein the snowfall
in the area of study. Snowfall which was a yearly phenomenon 15-20 years ago has
become rare for last 4-5 years. While being asked about the indicators of climate
change the respondents have listed the foll owing indicators which indicates change in
climate, these are-

a. Emergence of disease and pests,

25. R.K. Maikhuri, K.S. Rao, “Changing scenario of Himalayan agroecosystems: loss of
agrobiodiversity, an indicator of environmental change in Central Himalaya, India” 21(1)
Environmentalist 23-39 (March, 2001).

26. UNFCCC, “Climate Change” available at https://unfccc.int/resource/docs/publications/impacts.pdf
(visited on 05.06.2018).

27. Nutritional fact of Chayote, available at https://www.eatthismuch.com/food/view/chayote, 1932/
(visited on 05.06.2018).

28. Effect of temperature on Chayote, available at http://hillagricrepository.co.in/2682/1/13589.pdf
(visited on 05.06.2018).

29. Chart of average rainfall for the month of June, 2017, available at http://savethehills.blogspot.com/

2017/07/rainfall-data-of -jun2017-for-darjeeling.html (visited on 05.06.2018).
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b. Erratic and scanty rainfall,
c. Altered seasons for flowering of large cardamom plants,
d. Rising temperature across cardamom growing elevation.

The above mentioned factors are contributing to the less production of large
cardamom in Sikkim.*

Tea production in Darjedling is another sector which has been adversely effected
due to climate change. Availability of natural factors required for tea production in
Darjeeling has made Darjeeling Tea famous for its 'Muscatel Flavour' & 'Exquisite
Banquet'. Darjeeling has never lacked in rainfall which is required for production of
tea. 50-60 mm rainfall is required for tea production. However, a study of average
rainfall in the month of June, 2017 shows that Darjeding received required amount of
rainfall only for one day in that entire month.®* This chart shows that the pattern of
rainfall in Darjedling has been effected due to the change in climate. Factors brought
about by the climate change such as increase in temperature, increase in CO2
concentration in the ambience, diseaseincidence, altered rainfall pattern havedefinitely
affected the production of tea. A study conducted by the Darjeeling Tea Research and
Development Centre shows that there is a sharp decline in tea production in 2012
compared to the amount of tea produced in 1993. In 1993 the productivity of green
leaf was 1828.47 kg/ha which has come down to 1061.12 kg/ha in 2012. The table
provided in the study has also shown that there is a decrease in the amount of rainfall
in 2012 compared to 1993.%

High altitude of Eastern Himalayan region is the home of medicinal and aromatic
plants. These medicinal and aromatic plants are not immune to climatic changes.
Alpine region is accounted for 62% of medicinal plants species due to its climate.
However, it has been found that these medicinal plants have been shifted to higher
altitudes due to the increased temperature. Increased temperature, elevation of plants
from lowest summit to highest summit has decreased the quantity of several species
of medicinal plants.®

A study conducted in Darjeeling area to understand the status of medicinal plant in
this region has disclosed an alarming status. The report shows that some of the
medicinal plants are already extinguished, while some are critically rare. Extinction
and/or vulnerability of medicinal plant has affected the traditional folk medicinepractice

30. Effect of Climate Change on Large Cardamom production, a study by the International Centre for
Integrated Mountain Development, available at http:/lib.icimod.org/record/29729/files/WP14—
2.pdf (visited on 05.06.2018).

31. Chart of averagerainfall for the month of June, 2017, available at http://savethehills.blogspot.com/
2017/07/rainfall-data-of -jun2017-for-darjeeling.html (visited on 05.06.2018).

32. Report of the Study conducted by the Darjeding Tea Research and Development Centre, available
at http://gifre.org/library/upload/volume/174180vol2413gjbahs.pdf (visited on 06.06.2018).

33. Report of Sudy on the effect of climate change on Medicinal and Aromatic Plants, available at
http://www.ijrap.net/admin/php/uploads/798 pdf.pdf (visited on 06.06.2018)
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in Darjeeling. Due to anthropogenic activities the traditional knowledge of this region
is extinguishing.®

In Sikkimtraditional varieties of rice speci es have been extinguished dueto climate
change.® Decline in the production of orange in Sikkim has also been observed.

VI. CONCLUSION

Climate change has effected mountain ecosystem in two ways, in one way it has
altered the local weather which invites extreme weather hazards and in other way it
has effected food products which people need for their subsistence. Recent trend of
production of crops, vegetables and medicinal plants in Eastern Himalayan region has
shown that developmental activities have impacted agricultural biodiversity of Eastern
Himalayan Region. Indigenous people have found out modern methodology of farming
in order to cope up with such developmental activity. However, in this process of
adaptation, traditional knowledge of farming is at stake. Factors like increase in
population, demand for more food crops and vegetables have also played an important
role in adapting new methods of farming.

Thus, taking necessary steps as to conserve mountain agro-biodiversity is the
need of the hour. One way of conserving agro-biodiversity in Eastern Himalayan
region could be domestification of medicinal plants and vegetables. It is already known
that most of the households in mountain practise kitchen farming. Rare and critically
rare medicinal plants and vegetables can be cultivated in kitchen garden through
indigenous method of farming.

There are some places in mountain which are more vulnerable than the rest of
places and |less adaptive to any change. Therefore, the conservation strategy in Eastern
Himalayan region can not be uniform. It hasto vary from one place to another depending
upon the adaptability of that place.

Climatechangeisareality whichisfelt through erratic pattern of rainfall, increased
temperature, extreme weather hazards and its adverse effects can not be reversed.
Thus, it has to be found out that how to tackle this situation. Following are some
ways to cope up with this situation-

i. Educating and making mountain people aware about the climate change and
its effect,

ii. Encouraging mountain people to follow indigenous methods of farming,

34. D. R. Chhetri, “Current Status of ethno-medicinal plants in the Darjeeling Himalaya”, available at
http://14.139.206.50:8080/jspui/bitstream/1/3832/1/Current%20status%200f%
20ethnomedical %20plants%20in%20the%20Darjed ing%20Himalaya.pdf (visited on 06.06.2018).

35. “Climate Change and Sustainability of Agrodiversity in Traditional farming” available at http:/
www.sikenvis.nic.in/writereaddatal2Chapter_Climate_Change_and_Sustainability
of _Agrodiversity_in_Traditional_farming.pdf (visited on 06.06.2018)
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iii. Encouraging local people to follow traditional knowledge of treatment and
produce different species of medicinal plants,

iv. Encouraging local peopleto nurture variety of speciesof domesticated animals,
v. Encouraging local people to practice kitchen farming,

Development is an aspect which can not be overlooked. However, development
and conservation of ecosystem should co-exist. Thus, sustainable devel opment can
be the only way of conserving agro-biodiversity of Eastern Himalayan region.

Qo
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ISLAMIC LAW AND THE MUSLIM WORLD-THEORY AND PRACTICE
(2015). By Zishan Misbani, Koros Press Limited, London, UK. Pp. v+346,
| SBN-978-1-78163-618-3.

Islamic civilization, since the time of Prophet Mohammad until now, is firmly founded
on the concept of ‘Rule of Law’. Islam is a complete package, a complete message
and way of life. To fraction it into its component, then examine them individually will
yield little or no understanding of Ilam’s halistic whole. However when viewed from
a comprehensive perspective by any fair person, Isamwill be found sensiblein all its
aspects and practices.

The author of this book under review believes that the study of Islamic law can
be a forbidding prospect for those entering the field for the first time. The book is
devoted to a discussion of Islamic law in its pre-modern natural habit and explains
how the law was transformed and ultimately dismantled during the colonial period. It
charts recent developments and the struggle of the Islamists to negotiate changes
which have been the law emerge as a primarily textual entity focused on fixed
punishments and ritual requirements.

The World today has become one large village. Muslims and Non-Muslims live
side by side and have to learn about one another, share commonalities and respect
differences. At this time more than one and half billion Muslimslivein thisvillage. We
should keep in mind here that only Sovereign Muslim states / Governments have the
authority to implement Islamic law.

This survey of Islamic law combines Western and Islamic views and describes
the relationship between the original theories of Islamic law and the views of
contemporary Islamic writers. Covering the key topicsin thearea- including the history,
sources and formation of Islamic law, the legal mechanisms, and the contemporary
context- it is strong in its coverage of the modern perspective, which particularly
marks this book out from other texts in this field. The aim is to provide the student
with a background understanding of Islamic law and access to the complexity of the
Islamic legal system.

The book emphasizes on the synthesis of fundamental ideas of the Islamic law in
the modern senses.
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The scheme of this book is divided into nine chapters. The first chapter deals
with Islamic Legal Theory and Islamic movements. This chapter provides an overview
of Classical Isamic Legal Theory and explores the political and economic context of
modern Islamic movements in the Middle East. The dramatic transformations to the
political, legal and economic system of the Middle East in the nineteenth and twentieth
century left the legacy of systematic secularization, centralization of authority, and
westernization. Modern Idlamic political movements are faced with palitical, legal and
economic ingtitutions that are thoroughly entrenched in this legacy. Islamists calling
generaly for a return to Shari’ a must, when governing, resolve a myriad of questions
defining how to actually implement Shari’ ain the current political and economic context.

In the second Chapter titled “Islamic Law: Liberty and Emancipation in
contemporary World, the author elaborate the concept of liberty and emancipation in
a very descriptive and elaborate manner. In this Chapter the author explained the
concept of Blasphemy through a detailed discussion of various verses of Quran. In
concluding part of this Chapter the author emphasized on the importance of reforming
the attitudes towards inter-religious relationships can be resolved.

In the third chapter of this book titled “Islamic Law in promoting Social Peace”
the author have raised the question of Islam’s role in providing social peace for
contemporary society. In this chapter the author expresses his concern about the
degrading religious influence on moral behaviour in society. The author points a clear
image of Islamic concept of justice, fair play and benevolence in treating the less
fortunate sections of society. God forbids all that is considered wrong by universal
standards, like indecent behavior, affront, insult and indeed all social evils.

In the fourth chapter titled “A Historical Perspective of Islamic Rule of Law”.
Islamic law is very poorly understood. Few people know much about its content or
about the means by which it is supposed to achieve results. Islamic law has meant
different things to different people. Its application too has varied enormoudly. In this
chapter the author considered certain criteria about how Islamic law has fared. In this
process the author described the concept of Govt. accountability, Equal access to
justice and the political process, efficiency of the legal and political system, clear
laws, protection of fundamental rights, property rights under Islamic law.

The fifth chapter named “ Islam and Modernity” . Some soci eties may have become
modern in the sense of adopting a rational system of thought and a secular way of life,
but are still not completely modern. In this chapter the author has taken an initiative to
describe the foundational principles of modernity and their relation to religion. This
chapter is mainly a historiography of the journey of Islam religion towards
moderni zation.

Sixth chapter titled “ Islamic views on International Law” . The relevanceof Idamic
International Law is very limited in the contemporary Muslim World. This chapter
covers all aspects of Idamic International law, contemporary notions and practices of
Muslim countries and various international treaties.
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Seventh chapter headed “ The Position of Women in Idlamic Countries’ discusses
the position of women in Islamic societies with special focus on Egypt, Yemen, Mali,
Bangladesh and Sudan. The author in this chapter describes the position of women
under Islamic law and looks at the relationship between women's position and the
religioustextsof Islam. Thischapter dealswith the general rules of divorce, inheritance,
economic and property rights in Muslim countries.

Eighth chapter named “Islam and Secularism”. The author through this chapter
pushes the social scientists, scholars and poalitical thinkers rethink the meanings of
secul arismand its relationship to state and society. In this chapter the author emphasized
on the urgent need of establishing secularism is Muslim countries.

The ninth chapter titled as “ The 20" Century Islamic Legal Reform of The Family
Law with the Focus on Oman’s Response to Modernity”. The author in this Chapter
discussed various revivalist movements, starting in the 18" century. The author in
concluding part of this chapter explores the development of both classical Islamic
jurisprudence and contemporary scholarly approaches to the reformation of Shari’a
Law in accordance with the socio-economic changes in Muslim societies.

Tenth Chapter of this book emphasized on the future of Islamic Law in British
Commonwealth Territories in Africa. The author in this chapter expressed his concern
about the future of 1slamic law in various Commonweal th countries like Ghana, Sierra
Leone, Uganda, Nyasaland, Somaliland, Kenya, Zazibar, Gambia And Tanganyika.

The eleventh chapter titled “Modern Islam versus Islamic Modernity”. Islam and
modernity isthat the modern Islamisdefinable in the entire World are familiar with the
fact of modernity whereas Islamic modernity can merely be existent in Islamic
territories. As per the author the best formula to construct a lucid dialogue between
Islam and West is recognizing the sacred symbolism of both sides.

In the Twelfth chapter “Islam in a Modern State : Democracy and the Concept of
Shura the author very beautifully presented that how the modern democratic process
can be a practical mechanism for securing human rights and dignity of human being
by implementing the concept of Shura and achieving the goals and principles of Shari’a
in amodern Islamic state. By interpreting several verses of Quran the author explains
how Islam supports democracy and he also suggests that Muslims should not develop
unrealistic fears about a democratic process in a contemporary Islamic state as the
message of Islam is always to convince not to impose.

Thirteenth chapter says about the “Change and Authority in Islamic Law: The
Islamic Law of Inheritance in Modern Muslim States”. This chapter mainly
concentrates mainly on the Islamic Law of Inheritance. Idlamic law of Inheritance is
a complicated system of rules. In this chapter the author with due precision on one
hand praised the Muslim law of inheritance and on the other hand criticized it on
several grounds. The author also explains the current position of the Islamic Law of
Inheritance in Modern Muslim countries.
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Chapter fourteen says about “ Reformation of Islamic Thought”. The author starts
this chapter by showing the cultural diversity of the so-called *Muslim World' prior to
the process of colonization, when Islam was introduced to the World beyond Arabia.
In the second phase of this chapter the author explains the revivalism and reformation
of Islamic thought in the Islamic countries of the World.

Fifteenth Chapter titled as “ Reformation of Islamic Thought in the 19" century”.
This chapter as can easily be understood by its title deals with the reformation of
Islamic thought in the 19" century when the political and cultural interaction between
the western and the Islamic Worlds raised many basic issues. To explain the 19
century reformation the author has taken an initiative to rethink the meaning of the
Quran and while doing this the author relate the Iamic law with the concept of
science and rationalism.

The next chapter sixteen deals with the next phase of reformation that is the
“Reformation of Islamic thought in the twentieth Century”. This chapter deals with
the reformation of Islamic thought during the 20" century and the introduction of the
concept of modern national state, particularly in Egypt and turkey. This chapter analyzes
the ongoi ng debate in the M uslim World between opponents of modernity and Islamism.
It focuses on issues like law, democracy, civil society, women's rights, freedom of
religion, freedom of thought, minority rights and the position of the sacred texts. The
debate on “1dlam and Modernity’ in Egypt, Turkey, Indonesia, India and Iran has also
been discussed in this chapter.

In the 17™ chapter the author says about “ The relationship between the Waqf
Institution in Islamic Law and The Rule of Law in the Middle East”. This chapter
reviews the historical background of trust in the common law system and in Islamic
law and considers basic principles of Wagf law under Islamic law. Then the chapter
gates the Wagf institution as an economic instrument in the history of the Middle Ea<t,
and examines the relationship between Wagf and the rule of law in Middle Eastern
Legal System.

The eighteenth chapter attempts “ Towards Social Changein Islam”. The crisis of
Muslim societies arefacing is multidimensional in nature. Thewestern thinkersgenerally
presented prejudiced and biased views about Iam. They have concluded that Islam
is against change and development; therefore it is the main cause of Muslim
drawbackness. In this chapter the author deals with how one can bring social change
according to Islam and the author suggests that change according to Islam and the
author suggests that change in Islam, takes place in the elements of society, which
include individuals, activities and relationships, Shari’ah laws and universe.

The last chapter deals with the concept of “ Changing the Individuals’. According
to the author no change would take place in any society without changing what is
within the heart soul and mind of its individuals. Islam gives more emphasize to change
the individual of a society. The author describes Islam as a way of life that guides
human being to the right way, which satisfies their spiritual as well as material needs.
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Although the book have been written painstakingly and is difficult to fault, but to
some extent the book has certain limitations. The study is somewhat restricted by the
limited availability of literatureand data, there are certain little mistakes in chapterization
and lastly the contents of various chapters of this book are somewhat repetitive in
nature.

Despite the above mentioned limitations the book is a significant contribution on a
very important topic of contemporary relevance and it is hoped that it will find a place
in the libraries of lawyers, academicians and social scientists and policy makers. This
book is carefully designed and neatly edited. Taking in to consideration of the price,
the quality of the editorial work, the expertise | strongly believe that this book should
be a must possession.

Finally, the depth of the author’s knowledge is reflected in his approach to the
subject and his clear, concise and to appropriate degree, a comprehensive analysis.
This book gives a well pointed, simple and concise picture of Islamic laws and it's
evolution till date. The analysis conducted by the author is relevant and precise. The
work done by the author is laudable and would be ideal for academic purposes.
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